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Alex Velto, Esq.

Necvada State Bar No. 14961
Paul Cotsonis, Esq.

Nevada State Bar No. 8786
REESE RING VELTO, PLLC
200 S. Virginia Street, Suite 655
Reno, NV 89501

Telephone: {775)446-8096
alex@irrvlay, ers.com

| aul‘@rrvlawvers.com
Attorneys for Complainant

FILED
January 24, 2025
State of Nevada
E.M.R.B.

22 pm.

Before the State of Nevada
Governmen( Employee-Management

Relations Board

INTERNATIONAL ASSOCIATION OF cASENO. __2025-001
FIREFIGHTERS LOCAIL NO. 731,
INTERNATIONAL ASSOCIATION OF
Complai FIREFIGHTERS LOCAL NO. 731
omplainant. PROHIBITED PRACTICE COMPLAINT
AGAINST CITY OF SPARKS
Y.
CITY OF SPARKS,
Respondent.
INTRODUCTION

This is a prohibited practice complaint pursuant to Nevada Revised Statutes (*NRS”)
288.270(1)(e) based on the City of Sparks” (“Respondent” or “City”) refusal to bargain in good
faith with the International Association of Firctighters Local No. 731 (“Union,” “Complainant,”
or *Local 7317). Local 731 asserts that the City violated NRS 288.270(1)(e) by unilaterally
changing healthcare providers and benefits and then bargaining in bad faith the resolution of the

subsequent grievance and by refusing to implement an agreed-to resolution involving Force Hires.
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Complainant, by and through its undersigned counsel. respectfully submits this Complaint and
complains and alleges as follows:
JURISDICTION AND PARTIES

1. Atall times relevant herein, Complainant Local 731 was and is an “employee organization’
pursuant to NRS 288.040 and/or a “labor organization.” Complainant’s current mailing address
is 9590 S. McCarran Blvd, Reno Nv, 88523,

2. At all times relevant herein, Respondent is and was a “Government Employer” pursuant
to NRS 288.060. Respondent’s current mailing address is 431 Prater Way, Sparks, NV 89431,

3. The Board has jurisdiction of this matter pursuant to NRS 288.110 1o hear and determine
“any controversy concerning prohibited practices.”

4. NRS 288.270 provides in relevant part:

It is a prohibited practice for a local government employer or its
designated representative willfully to:

(a) Interfere, restrain, or coerce any enmployee in the exercise of any right
guaranteed under this chapter.

{b) Dominate, interfere or assist in the fortnation or administration of any
employee organization.

(e} Refuse to bargain collectively in good faith with the exclusive
representative as required in NRS 288.150. Bargaining collectively includes
the cntire bargaining process, including mediation and fiact-finding,
provided for in this chapter.

(f)y Discriminate because of race, color, religion, scx, sexual orientation,
gender identity or expression, age, physical or visual handicap, national
origin or because of political or personal reasons or affiliations.

5. The Respondent and Complainant have completed the negotiations for a successor one-
year collective bargaining agreement (“CBA”)} to the parties’ July 1, 2021, to June 30, 2024, CBA,
that has vet been ratificd.

I
W
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FACTUAL ALLEGATIONS

Force Hire Program

6. Respondent engages in a practice known as the “Force Hire Program” which is a practice
of forcing employee overtime to ensure twenty-four hour seven-days a week coverage for certain
positions.

7. The Force Hire Program operates off a rotating list whereby employees at the top of the
list would be required to work forced overtime.

8. Initially an employee could expect to be forced to work overtime under the Forced Hire
Program once a year, but over time the use of Force Hire occurrences increased to multiple times
per six-day week in certain circumstances.

9. On or about March 2, 2022, Local 731 filed a grievance regarding the I'orce Ilire Program
(“Force Hire Grievance”).

10. An arbitration regarding tbe Force Hire Grievance was subsequently held, but did not
finish.

17. On or about July 12, 2023, the partics reached a side letter agreement putting the Force
Hire Grievance Arbitration in abeyance and placing limits on the Force Hire Program’s usage for
a period of six months (“Side Letter™).

12. On or about July 12, 2024, the parties proceeded to mediation on the Force Hire Grievance
but were unsuccessful in reaching a resolution.

13. On or about September 4. 2024, Local 731 Vice President, Darren Jackson and Local 731
Representative, Mike Szopa, mel with Chief Walt Whitc and Division Chief Derek Keller to
discuss the Foree Hire Grievance and another grievance involving ambulance usage (*Ambulance
Grievance™).

14. During that meeting the parties reached an agreement to botb the Ambulance and I'orce

Hire Girievances. The parties agreed and shook hands over the essential terms of a resolution to

LOCAIL 731°S PROHIBITED PRACTICES COMPLAINT
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the grievance, which included a limitation on the frequency a member may be Force Hired and
allowance of a specific number of refusals of Force Hires per sixth month period.

15. The agreed to resolution to the Ambulance Grievance included a 5% pay bump for
ambulance work.

16. The agreed to resolution to the Force Hire Grievance was the official authorization of the
practice into the CBA and codifying the limits thereto as were outlined in the Side Letter into the
CBA as well.

17. Thereafler, on or about Scptember 9, 2024, the City provided a draft Memorandum of
Understanding (“MOU™) which was a significant deviation from what was agreed to during the
meeting,

18. Specifically, the MOU purported to revise the CBA to officially authorize the Force Hire
Program, but did not include the agreed-to limits to that authorization into the CBA. Instead, the
limits to the Force Hirc Program were purportedly to be implemented by policy.

19. The City included a redlined version of the MOU that included edits and comments,
including a comment that expressly clarified the City’s intent was to keep the resolution in policy
so that it could revoke the resolution between the Parties at any time later on. Including their
intent to take work from L731 members and give said work to members of the Chief’s Association
and the Operating Engineers 3 union members in direct contradiction to arbifrator’s previous
decisions.

20. Thereafter, the Local 731 repeatedly attempted to get Respondent to put the limitations to
the Force Hire Program into the CBA, rather than policy, as agreed to during the August , 2024,
meeting, but Respondent refused.

H
H
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Group Health Care Committee

21. Pursuant to the CBA, the health benefits and changes thereto are governed by a Group
Health Care Committee (“GHCC”) comprised of 1 voting member and 1 alternate for lLocal 731,
Operating Engineers 3(*(OE3"), and Sparks Police Protective Association (“SPPA”™).

22. The GHCC is empowercd to bind each bargaining unit o any modification in benefits
provided at least two voting members of the GHCC ratify said modification.

23. Changes to the health plan and benefits have always been made through the GHCC.

24, On or about Japuary 1, 2024, Respondent unilaterally changed healthcare provisions
including but not limited to putting a cap on physical therapy visits.

25, In April of 2024, Tocal 731 discovered Respondent’s unilaieral changes to the healthcare
provisions and filed a grievance regarding Respondents blatant violation of the CBA (*GHCC
Grievancc™).

26. Respondent then tried to have the GHCC approve of the changes on or about July 18%,
2024, which was unsuccessful.

27. The parties met in July of 2024 for the Step II meeting on the GHCC Grievance (“Step
).

28. During the Step I1 discussions the parties discussed getting Local 731°s vote on the GHCC
to retroactively approve the changes and resolving the GHCC Grievance.

29. Local 731°s proposcd options for resolution to the GHCC Grievance and securing Local
731’s vote on the GHCC included providing additional benefits to Local 731 membhers. such as a
health savings account, inclusion of a high deductible plan, more favorable sick leave conversions
and/or higher percentages for retiree coverage.

30. At the conclusion of the Step 1, Respondent requested the GHCC Grievance be stayed to
October 10" of 2024 to allow Respondent to “run the numbers™ on the proposcd options to resolve

the GHCC Grievance.
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31. Local 731 agreed to Respondent’s request for a stay to the GHCC Grievance.

32. On or about Beteber August 28th of 2024, before the expiration of the stay to the GHCC
Grievance, Respondent appointed City of Sparks Police Chief, Chris Crawforth as Committee
Vice Chair to sit in on the September GHCC meeting, however, Chief Crawforth presided over
the meeting that day.

33. On or about September 19, 2024, by a vote of 2 to 1 with the OE3 and SPPA in favor and
Local 731 opposed, the GHCC voted to approve of the changes Respondent previously made to
the health plan.

34. Shortly after the GHCC vote, Respondent denied the GHCC grievance.

35. Local 731 believes and herein alleges that Respondent had no intention of “running the
numbers™ in relation to Local 731°s proposed options for resolving the GIICC Grievance and,
instead, was using this as an excusc to delay the grievance process to allow Respondent to insert
City of Sparks Police Chief Crawforth as Committee Chair to the GHCC in order to sway SPPA’s
vote in favor of approving of the changes Respondent made to the health plan.

36. The Collective Bargaining Agreement requires the City to negotiate over changes to the
Plan, which means all changes, no matter how large or small.

37. Historically, the City has requested Union approval for all changes to the agreement
regarding benefits.

38. The changes the City made were not small. They created significant changes, including,
placing a limitation on the number of Physical Therapy visits a member can receive per year in
an arbitrary manner.

39. Further, in late December 2024, the Union became aware of a change in the policy that
cifectively prevents members from submitting claims by no longer providing a process for Local
731 to submit claims.

i
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FIRST CLATM FOR RELIEF
Prohibited Practice under NRS 288.270(1)(e)

40. The allegations contained in all preceding paragraphs of this Complaint are incorporated
herein by reference as if fully set forth herein.

41, Under NRS 288.270(1)(e) it is a prohibited practice to “[r]efuse to bargain collectively in
good faith with the exclusive representative as required in NRS 288.150. Bargaining collectively
includes the entire bargaining process, including mediation and fact-finding, provided for in this
chapter.

42. Respondent violated NRS 288.270(1)(e) when it refused to fully incorporate the agreed-
to-terms resolving the Force Hire issue by codifying both the authorization for the Force Hire
Program and limits to that authority into the CBA as agreed lo.

SECOND CLAIM FOR RELIEF
Prohibited Practice under NRS 288.270(1}e)

43. The allegations conrained in all preceding paragraphs of this Cowmplaint are incorporated
herein by reference as if fully set forth herein.

44. Respondent violated NRS 288.270(1)(e) in seeking a continuance of the GHCC Grievance
process under the false pretense of seeking a resolution to the GHCC Grievance when it had no
such intention.

45. Local 731 believes and herein alleges that Respondent sought the continuance of the
GHCC Grievance process to buy it time to pressure the SPPA member of the GHCC to vote in
favor of retroactively ratifying Respondents changes to the Health Plan by putting the City of
Sparks Chief of Police as the chair of the GHCC.

i
i
i
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PRAYER FOR RELIEF

Complainant respectfully requests that this Board:

1. Find in favor of Complainant and against the Respondent on each and every claun in this
Complaint;

2. Find that Respondent violated NRS 288.270(1)(e) by failing to bargain in good faith with
respect to the Force Hire Program;

3. Find that Respondent violated NRS 288.270(1){e) by failing to bargain in good faith with
respect to the GHHC Grievance;

4. Order that due to Respondent’s bad faith bargaining in relation to the Force Hire Program
that Respondent is enjoined from using it until such time as the parties have bargained in good
faith over the terms of its usage and have come to an agreement;

5. Order Respondent to bargain in good faith with Local 731 the effects of its unilateral
changes to the health care provisions;

6. Order that Respondent pay Complainant’s attorey’s fees and costs incurred in this matter;
and

7. Order such further relief as the Board deems appropriate under the circumstances.

Date: January 24% 2025.
Respectfully submitted,

75/ Alex Velto

ALEX VELTO, ESQ.

NV BAR NO. 14961

PAUL COTSONIS, ESQ.

NV BAR NO. 8786

REESE RING VELTO, PLLC

200 S. Virginia Street, Suite 655

Reno, Nevada 89501

T: 775-446-8096

E: alexferrvlaw: ers.com
aulf@drrvlaw _ers.com
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CERTIFICATE OF SERVICE

I hereby certify that on January 24™ 2025, I have mailed in portable document format as
required by NAC 288.070(d)(3). a true and correct copy of INTERNATIONAL ASSOCIATION
OF FIREFIGHTERS LOCAL NO. 731 PROHIBITED PRACTICE COMPLAINT AGAINST
CITY OF SPARK as addressed below and sent certified mail pursvant to NAC 288.200(2). I also
have filed the document with the Nevada Government Employee-Management Relations Board

via its email address at emrb(@business.nv.gov:

CITY OF SPARKS
431 Prater Way
Sparks, NV 8523

/siRachael L. Chavez

LOCAL 731’8 PROHIBITED PRACTICES COMPLAINT
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FILED
February 18, 2025
State of Nevada
Wesley K. Duncan, #12362 EMRB

Sparks City Attorney

wduncand@citvofsparks.us
Jessica L Coberly, #16079

Acting Chief Assistant City Attorney
jcoberly(@citvofsparks.us

P.O. Box 857

Sparks, Nevada 89432-0857

(775) 353-2324

Attorneys for Respondent City of Sparks

BEFORE THE STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

INTERNATIONAL ASSOCIATION OF Case No.: 2025-001
FIREFIGHTERS LOCAL NO. 731,

Complainant,
ANSWER TO PROHIBITED

v, PRACTICE COMPLAINT

CITY OF SPARKS,

Respondent.

ANSWER
Respondent City of Sparks (Respondent), answers Complainant International Association
of Firefighters Local No. 731 (Complainant)’s Prohibited Practices Complaint (Complaint) as
follows, in paragraphs numbered to correspond to the paragraph numbers in the Complaint and

with headings and subheadings that correspond to the headings and subheadings used in the

Complaint.
JURISDICTION
1. Respondent is without information sufficient to form a belief as to the allegations

contained in paragraph 1 regarding Complainant and therefore denies paragraph 1.

2. Admitted that Respondent is and was a “Government Employet™ pursuant to NRS
288.060. Denied to the extent that any mail regarding this matter should be sent to mailing address
431 Prater way, Sparks, NV 89431 without additional direction—all mail regarding this matter

that cannot be sent via e-mail should be sent c/o City Attorney’s Office.
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3. The allegation in paragraph 3 states Complainant’s characterization of the law,
which requires no response as the applicable law speaks for itself. To the extent Complainant’s
allegation is inconsistent with applicable law, Respondent denies it.

4. The allegation in paragraph 4 states Complainant’s characterization of the law,
which requires no response as the applicable law speaks for itself. To the extent Complainant’s
allegation is inconsistent with applicable law, Respondent denies it.

5. Admitted that as of the filing date of the Complaint, January 24, 2025, the City of
Sparks City Council had not yet voted to approve the successor one-year Collective Bargaining
Agreement (CBA). Denied to the extent that the allegation maintains that the CBA remains not

yet ratified, as the CBA was approved by City of Sparks City Counci} on January 27, 2025.

FACTUAL ALLEGATIONS
Force Hire Program
6. Denied that Respondent operates any program or practice that the Respondent

refers to as a “Force Hire Program,” and Respondent restates this denial throughout the Answer
to any use in the Complaint of the term “Force Hire Program.” Admitted that it is the City’s
practice pursuant to CBA Section 1, Article C(5) and (6) to utilize mandatory emergency and
non-emergency callback overtime and mandatory emergency and non-emergency overtime
(collectively, “mandatory overtime™).

7. Admitted that when Respondent utilizes mandatory overtime, Respondent operates
off of one rotating list whereby employees at the top of the list would be required to work any
type of mandatory or voluntary overtime.

8. Respondent lacks knowledge of what Sparks Fire Department (SFD) employees
“expect[ed],” lacks knowledge of what time period this clause referred to through the use of the
word “Initially,” and therefore denies the first clause of paragraph 8. Respondent lacks knowledge
of what time period is referred to by the use of the words “over time” in the second clause and
therefor denies the second clause as overbroad, vague and ambiguous. Respondent admits that
since 2020, Respondent has utilized mandatory overtime more than one time in a six-day week

per individual employee.
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9. Denied that Respondent received any grievance from Complainant on March 2,
2022,

10.  Admitted that Respondent previously attend a grievance arbitration regarding
Complainant’s Grievance 22-004, referred to in Complainant’s Complaint as the “Force Hire
Grievance,” that did not finish.

11.  Admitted that the parties reached a side letter agreement on July 12, 2023 regarding
the Force Hire Grievance, putting the Force Hire Grievance in abeyance. Denied that that the side
letter “plac[ed] limits on™ any “force hire program,” as SFD does not have a program with the
title “force hire program.” Admitted that in the July 12, 2023 side letter, Respondent committed
to providing two opportunities per calendar year, per Complainant member, to turn down
mandatory overtime, for a trial period of six months.

12.  Admitted.

13. Admitted.

14.  Admitted that the parties agreed generally on terms of a resolution to the
Ambulance and Force Hire Grievances, which inchided a limitation on the frequency a member
may be “Force Hired” as termed by Complainant. Denied that the essential terms included an
“allowance of a specific number of refusals of Force Hires per sixth month period,” or that any
resolution discussed waiting until the sixth month of a year to place a limit on refusals. Denied
that the agreement was a formal document or formal set of terms, as Chief White agreed to bring
back a draft proposal and a separate draft SFD Standard Operating Procedure 1.16.

15.  Admitted that the agreed-to resolution to the Ambulance Grievance included a 5%
special pay for employees assigned to the ambulance.

16.  Denied.

17.  Admitted that Chief White provided to Complainant a draft Memorandum of
Understanding (MOU) on September 6, 2024. Denied that the September 6, 2024 MOU “was a
significant deviation from what was agreed to during the [September 4, 2024] meeting.”

18.  Admitted that on September 6, 2024, Respondent provided a draft Memorandum

of Understanding {(MOU) to Complainant that, if adopted, would revise the CBA to incorporate
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a 1.75% special pay rate of the employee’s base salary for mandatory overtime, provided at the
Fire Chief’s sole discretion, when attempting to maintain minimum staffing as outlined in CBA
Section 1, Article G. Respondent admits that the September 6, 2024 MOU draft did not
incorporate the process for filling any mandatory overtime vacancies into the CBA.

19.  Admit to the first clause of paragraph 19, insofar as Respondent erroncously
provided to Complainant a draft MOU with attorney-client privileged and deliberative comments.
Respondent denies the second clause of the first sentence of paragraph 19 and denies the
remainder of paragraph 19.

20.  Admitted that Complainant “repeatedly attempted to get Respondent to put the
limitations to the Force Hire Program into the CBA, rather than policy,” and admitted that
“Respondent refused.” Respondent denies that Respondent agreed to incorporate the process for
filling any mandatory overtime vacancies into the CBA during any meeting with Complainant.

Group Health Care Committee

21.  Denied that “[pJursuant to the CBA, the health benefits and changes thereto are
governed by a Group Health Care Committee (GHCC)”, given that the CBA states that the
GHCC’s “purpose ... is to discuss cost containment measures and to recommend to the City
Council any benefit changes.” (emphasis added). Admitted that the GHCC is comprised of one
(1) voting member and one (1) alternate for Local 731, Operating Engineers 3 (*OE3”), and
Sparks Police Protective Association (“SPPA”™).

22.  Denied. Admitted “[t]he voting member of each recognized bargaining unit shall
have the authority to bind said bargaining unit to any modification in benefits recommended to
the City Council subject to ratification of at least two (2} of the voting members.” (emphasis
added).

23.  Denied that all changes to the wording or formatting of the health plan “have always
been made through the GHCC.” Admitted that the GHCC votes on all changes to the benefits in
the health plan.

24.  Denied.

25.  Denied that Respondent made “unilateral changes to the healthcare provisions™ and
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denied that Respondent “blatant[ly] violat[ed] ... the CBA.” Admitted that Complainant filed a
grievance on April 8, 2024,

26.  Denied.

27. Admitted.

28. Denied.
29. Denied.
30. Denied.

31.  Admitted that on August 6, 2024, Complain;'mt agreed to Respondent’s August 1,
2024 emailed request for a 90-day extension to issue the Step 2 response to the GHCC Grievance
on October 10, 2024. Denied that Respondent made a “request for a stay to the GHCC
Grievance.”

32.  Admitted that on August 28, 2024, Respondent re-appointed Chris Crawforth as
Committee Vice Chair of the GHCC. Denied that any GHCC meeting occurred on August 28,
2024.

33.  Denied that Complainant voted on September 19, 2024 on General Business Item
7.3, “Review, Discussion, and consideration to determine threshold for medical necessity review
as applied to medically necessary therapies.” The allegation in Complainant’s second clause of
paragraph 33 states Complainant’s characterization of the GHCC General Business Item, which
requires no response as the GHCC General Business Item speaks for itself. To the extent
Complainant’s allegation is inconsistent with the title and content of GHCC General Business
Item 7.3, Respondent denies it. To the extent Complainant is characterizing in the second clause
of paragraph 33 “the changes Respondent made to the health plan” as the “unilateral changes to
the healthcare provisions” in “blatant violation of the CBA” referenced in paragraph 25,
Respondent denies the second clause of paragraph 33.

34.  Denied that “shortly after the GHCC vote” Respondent denied the GHCC
Grievance. Admitted that Respondent’s City Manager provided his Step 2 response and denied
the Grievance on Qctober 10, 2024,

35. Denied.
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36.  Denied.

37.  Denied.

38.  Denied.

39.  The City lacks awareness of the factual basis for paragraph 39 and therefore denies
the allegation as overbroad, vague, and ambiguous.

FIRST CLAIM FOR RELIEF

Prohibited Practice under NRS 288.270{1){e)

40.  Respondent admits and denies the allegations of paragraph 40 as stated above.

41.  The allegations in paragraph 41 state Complainant’s characterizations of law,
which require no response as the applicable law speaks for itself. To the extent Complainant’s
allegations are inconsistent with the law, Respondent denies them.

42.  Denied.

SECOND CLAIM FOR RELIEF
Prohibited Practice under NRS 288.270(1)(e)

43,  Respondent admits and denies the allegations of paragraph 43 as stated above

44.  The allegations in paragraph 41 state Complainant’s characterizations of law,
which require no response as the applicable law speaks for itself. To the extent Complainant’s
allegations are inconsistent with the law, Respondent denies them.

45.  Denied.

PRAYER FOR RELIEF
Respondent denies that Complainant is entitled to apy of the relief requested in the
Complaint, including, but not limited to, the relief prayed for in paragraphs 1 through 7 of the
Praver for Relief.
Respectfully submitted this 18th day of February, 2025,

WESLEY K. DUNCAN
Sparks City Attomey

By: [/ Jessica l. Coberir
JESSICA L. COBERLY
Attorneys for Respondent City of Sparks
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), 1 hereby certify that T am an employee of the Sparks City
Attomey’s Office, Sparks, Nevada, and that on this date, I am serving the foregoing document(s)
entitled ANSWER TO PROHIBITED PRACTICE COMPLAINT on the person(s) set forth

below by email pursuant to NAC 288.0701(d)(3):

Alex Velto, Esq.
alexyormvlawyers.com

Paul Cotsonis, Esq.
paul@rrvlawyers.com
[ also have filed the document with the Nevada Government Employee-Management Relations

Board via its email address at emrb(@business.nv.gov.

DATED this 18th day of February, 2025.

/s/ Roxanne Doyle
Roxanne Doyle
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FILED
February 19, 2025
State of Nevada
E.M.R.B
Wesley K. Duncan, ¥12362
Sparks City Attorney
wduncan/@eityofsparks.us
Jessica L Coberly, #16079
Acting Chietf Assistant City Attorney
icoberly@cityofsparks.us
P.O. Box 857
Sparks, Nevada 89432-0857
(775) 353-2324
Attorneys for Complainant/Respondent
City of Sparks

BEFORE THE STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD

CITY OF SPARKS, Case No.: 2025-001
Complainant/Respondent,

V. CITY OF SPARKS’ CROSS
COMPLAINT
INTERNATIONAL ASSOCIATION OF
FIREFIGHTERS LOCAL NO. 731,

Respondent/Complainant.

INTRODUCTION

This is a prohibited practices complaint pursuant to Nevada Revised Statutes (NRS)
288.270(2)(b) based on the Intemational Association of Firefighters Local No. 731
(Union/Complainant/Respondent)’s refusal to bargain in good faith with the City of Sparks
(City/Respondent/Complainant). The City contends that the Union violated NRS 288.270(2)(b)
by Union counsel violating the Nevada Rules of Professional Conduct (NRPC) in knowingly
reviewing attorney-client privileged communications, the Union presenting false allegations to the
Employee Management Relations Board (EMRB), the Union making knowingly false assertions
in grievance meetings, and the Union engaging in surface bargaining within the grievance process
as a whole by going through the motions to file grievances the Union has no real i‘ntention of

pursuing. The City, by and through its undersigned counsel, respectfully submits this Cross-
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Complaint and complains and alleges as follows:

JURISDICTION

1. At all times relevant hergin, City is and was a “Government Employer™ pursuant to
NRS 288.060. City’s current mailing address is c¢/o City Attomey’s Office, 431 Prater Way,
Sparks, NV 89431.

2. At all times relevant herein, Union was and is an “employee organization” pursuant
to NRS 288.040 and or a “labor organization.” Union’s current mailing address is 9590 8.
McCarran Blvd, Reno NV 89523,

3. The Board has jurisdiction to hear and review this matter pursuant to its authority
to determine “[a]ny controversy concemning prohibited practices.” NRS 288.110.

4, The City alleges that the Union violated NRS 288.270(2)(b} by “[r]efus[ing] to
bargain collectively in good faith with the local govemment employer.”

5. The City and the Union completed negotiations for a successor one-year collective
bargaining agreement (CBA) to the parties® July 1, 2021 to June 30, 2024 CBA. The Union voted
to approve the successor CBA on January 10, 2025, and the City Council appraved the successor
CBA on January 27, 2025.

FACTUAL ALLEGATIONS

Force Hire Grievance Background Facts

6. The Union filed Grievance 22-004 (the “Force Hire Grievance™) on March 17,
2022, claiming that the City agreed in the CBA that it “would not force-hire firefighters to work
overtime” and that when there are insufficient numbers of Sparks Fire Department (SFD)
employees to staff an apparatus, the City should instead “place apparatuses out of service.”

7. Pursuant to the then-current July 1, 2021 through June 30, 2024 CBA, under
Section 1, Article L(4) - Grievance procedure, the City provided the Fire Chief’s Step 1 response
on April 13, 2022, the City Manager’s Step 2 response on May 18, 2022, and the Union appealed
the Step 2 decision to arbitration on June 7, 2022.

8. In lieu of arbitration, the City and the Union attempted to resolve the Force Hire

Grievance through various means, including attending an ultimately unsuccessful mediation on
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July 12, 2024.

9, Since June 7, 2022, the Union filed two additional grievances that related to the
Force Hire Grievance,

10.  The Union filed Grievance 22-009 regarding ambulance staffing (which contended
lack of minimum stafting on an ambulance should result in placing the apparatus out of service),,
to which the City provided a Step 1 response on July 8, 2022 and a Step 2 response on August 3,
2022, whereafter the Union appealed the response to arbitration on August 24, 2022,

11.  InJuly 2023, Fire Chief Walt White began a discussion with the Union that resulted
in a Side Letter detailing a proposed process for SFD employees to turn down mandatory overtime
assignments, which gave employees two opportunities to turn down “force hire overtime” and
limited force hire overtime of any individual to once per pay period. The Side Letter agreed to a
six-month trial period of this process.

12.  The Union further filed Grievance 24-004 regarding ambulance staffing (generally
claiming safety and staffing issues again consistent with the arguments alleged under the Force
Hire Grievance), on July 10, 2024,

13.  The City began settlement discussions with the Union to craft a memorandum of
understanding (MOU) to resolve all three grievances relating to force hiring in September 2024.

14.  Negotiations consisted of numerous meetings between the Fire Chiet and the
Union, and multiple meetings and discussions with the City Manager’s office.

15.  In those negotiations, regarding “Ambulance” Grievances 22-009 and 24-004, the
Union requested that normal daily staffing of ambulances be set at two (2) personnel, that no
cross-staffing of the ambulance occur from other apparatuses except under extenuating
circumstances, that the City would discuss with the Union before implementing single-role EMT
or paramedics on the ambulance, and that Union employees assigned to the ambulance receive a
special pay of 5% while assigned to the ambulance.

16.  Regarding the Force Hire Grievance, the Union requested that a procedure be
developed to allow SFD employees to turn down mandatory overtime assignments.

17.  The City drafted an MOU that incorporated all the Ambulance Grievance requests,
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addressed the Force Hire Grievance by proposing incorporation of a process to tum down
mandatory overtime assignments into SFD’s existing Standard Operating Procedure (SOP) 1.16
for “Overtime/Callback™, and additionally offered a 1.75% special pay, at the Fire Chief’s
discretion, to any employees required to work mandatory overtime on any apparatus, in an effort
to fully address the Force Hire Grievance.

18.  The Union reviewed the draft, and in a meeting regarding the Force Hire and
Ambulance Grievances on September 4, 2024, additionally requested that all negotiated elements
of the MOU be incorporated into the CBA, including the process the City proposed for inclusion
in SOP 1.16 by which the Fire Chief would allow employees to turn down mandatory overtime
assignments.

19.  Inthe September 4, 2024 meeting, the City did not agree to incorporate all elements
of the MOU in the CBA.,

20.  Because the City declined to incorporate the proposed process for employees to
turn down mandatory overtime into the CBA, in a later call between the City Manager and Union
President Dan Tapia, the City instead offered in the next draft of the MOU that the City would
not change the terms of that SOP for at least two years.

21.  SFD’s SOPs normally may be changed at the Fire Chief’s discretion by issuing a
new SOP for a “ten (10) day hanging,” or allowing ten days for SFD employees to review and
comment on the policy—referred to as a notice and comment process—before implementing the
new SOP.

22, The City Manager’s offer acknowledged the Union’s request to keep the process to
turn down mandatory overtime consistent and committed to retaining the process in SFD’s SOP
1.16 for two years, instead of allowing the Fire Chief ta change at any time through the normal
ten-day notice and comment process.

NRPC 4.4 Violation — Force Hire Grievance

23, On September 6, 2024, Fire Chief White sent then-Union Vice President Darren
Jackson, Union Vice President Tom Dunn, and then-Union Grievance Steward Jarrod Stewart the

City’s proposed amended MOU responding to the Union’s suggested edits.
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24.  The draft provided by Chief White to the Union erroneously included deliberative
and attorney-client privileged comments.

25.  The MOU draft’s title clearly indicated that it included revisions from at least two
City employees, “alm” and “JLC.”

26.  Upon opening the document, it was immediately clear that the document contained
internal and attorney-client privileged City comments. In fact, Jessica Coberly (Attorney
Coberly). at the time Senior Assistant City Attorney, made an attomey-client privileged comment
as early as Page 1 of the MOU.

27.  The draft also included comments from Alyson McCormick, the Assistant City
Manager (ACM) for the City of Sparks. As ACM McCormick does not currently fulfill a legal
counsel role, her comments constituted deliberations that are protected from disclosure as part of
the City’s deliberative process. Clark Cnty. Sch. Dist. v. Las Vegas Rev.-J,, 134 Nev. 700, 705
(2018) (Deliberative Process is a recognized basis for the confidentiality of government records
that “were part of a predecisional and deliberative process that led to a specific decision or
policy™).

28. ACM McCormick’s comments on a draft sent to the City’s attorney for review also
constitute client requests for legal advice and would similarly be protected by the attorney-client
privilege.

29.  Both then-Union Vice President Jackson and then-Grievance Steward Stewart had
met with Attorney Coberly numerous times regarding pending grievances and were aware she
was an attorney employed by the City as early as May 20, 2024, when they both arranged to meet
with her to discuss Grievance 24-002 regarding the City’s Health Plan (Health Care Grievance).

30.  Alsoon May 20, 2024, Attomey Coberly was introduced to Alex Velto, counsel for
the Union via email sent by then-Vice President Jackson. See id. Counsel Velto was on notice
that Attorney Coberly was an attorney for the City from May 20, 2024 forward.

31. At some point in time after September 6, 2024, the Union provided Fire Chief
White’s email and/or the attached draft MOU with Attommey Coberly’s comments to Counsel

Velto.
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32.  As demonstrated by the Complaint 2025-001 filed by Counsel Velto with the
EMRB on January 24, 2025, Counsel Velto opened the draft MOU some time after September 6,
2024 and reviewed the attorney-client privileged comments on pages 1 and 2 before arriving to
Attorney Caberly’s final comment on page 3.

33.  The Union’s Complaint 2025-001 takes issue with Attorney Coberly’s comment on
page 3 of the draft MOU. Attorney Coberly’s comment highlighted the words “Standard
Operating Procedure (SOP)” in the following draft MOU language:

SECTION 5: The parties agree that Fire Department Standard Operating Procedure

(SOP) 1.16 will be amended to provide a process for filling any Mandatory Overtime

vacancies.

34.  Attorney Coberly’s comment, directed internally, questioned that draft language to
her client by adding the comment “Just confirming that SOPs can be amended without the notice
& comment process.”

35.  The draft MOU itself stated that agreeing to the MOU would result in a change to
an SFD SOP, but did not address the 10-day notice and comment process identified in the CBA
to change SOPs.

36.  On October 1, 2024, Counsel Velto provided notice under NRPC 4.4(b} to ACM
McCormick that he received “a document ... relating to the representation of the lawyer’s client
... inadvertently sent.”

37.  NRPC 4.4(b) is identical to the American Bar Association {ABA) Model Rule of
Professional Conduct (MRPC) 4.4(b).

38. Under NRPC 1.0A, “[tjhe ... comments to the ABA Model Rules of Professional
Conduct ... may be consulted for guidance in interpreting and applying the Nevada Rules of
Professional Conduct.”

39. ABA MRPC 4.4 Comment 2 explains that “this Rule requires the lawyer to
promptly notify the sender in order to permit that person to take protective measures.” (emphasis
added). Furthermore, per Comment 3, “[s]lome lawyers may choose to return a document

... unread, for example, when the lawyer learns before receiving it that it was inadvertently sent.”
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ABA MRPC 4.4 Comment 3.

40, Similarly, as far back as 1992 the American Bar Association in a formal opinion
observed:

A lawyer who receives on an unauthorized basis materials of an adverse party that she

knows to be privileged or confidential should, upon recognizing the privileged or

confidential nature of the materials, either refrain from reviewing such materials or review
them only to the extent required to determine how appropriately to proceed.
Gomez v. Vernon, 255 F.3d 1118, 1132 (9th Cir. 2001} ((;luoting ABA Comm. on Ethics and Prof’l
Responsibility, Formal Op. 382 (1994)).

4],  Counsel Velto knew before September 2024 that Attorney Coberly provided legal
representation to the City before reviewing the draft MOU and still read all of Attomey Caberly’s
comments in the draft MOU.

42.  Counsel Velto knew from the substance of the comments that these internal
comments were privileged attorney-client communications and pertained to the confidential
deliberative process of government decision-makers, and still read the remainder of the comments
throughout the draft document, taking issue with the last comment written by Attomey Coberly
on page 3 of the document after several other attorney-client and deliberative comments on the
previous pages.

43.  Given the confidential nature of the draft MOU was clear from page 1, reviewing
all the comments on the MOU was not necessary to “determine how appropriately to proceed,”
Gomez, 255 F.3d at 1132, and Counsel Velto’s review of the entire document did not permit
Attorney Coberly “to take protective measures.” ABA MRPC 4.4, Comment 2.

44.  Following Counsel Velto’s review of the attorney-client privileged and deliberative
process comments, the City and the Union met to discuss the draft MOU on October 2, 2024,

45. At the October 2, 2024 meeting, Union Vice President Tom Dunn and Counsel
Velto explained they interpreted Atiorney Coberly’s intemally-directed comment regarding
SFD’s normal procedure for issuing SOPs as demonstrating the City’s intent fo immediately

disregard the negotiated term of the MOU contained in SOP 1.16—regarding the process for_
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declining mandatory overtime—at any time, asserting that the comment demonstrated that the
City intended to blatantly violate its commitment in the MOU to retain the SOP for two years.
46.  Attorney Coberly explained in that meeting to the Union and its Counsel that, as 1t

was directed internally, her comment was flagging that in the MQU itself the Union and the City

were considering changing an SOP without the notice and comment process pursuant to the CBA.

47.  Counsel Velto responded that he would not have arrived at his impression of
Attorney Coberly’s comment had not Fire Chief White made a representation that Counsel Velto
believed Fire Chief White had yet fo follow through on in an unrelated SFD personnel matter.

48.  Attorney Coberly does not work on that unrelated personnel matter, which is
handled by outside counsel hired by the City.

49,  Chief White’s alleged representations in an unrelated personnel matter have no
bearing on the veracity or interpretation of Attorney Coberly’s comment on the MOU to resolve
the Ambulance and Force Hire Grievances.

50.  1In that October 2, 2024 meeting, the City and the Union had further discussions
pertaining to other aspects of the MOU and the Union provided additional edits to the MOU for
the City’s consideration.

51. On October 15, 2024, Fire Chief White provided the City’s response to the Union’s
October 2, 2024 suggested edits to the MOU as his formal Step 1 response to Grievance 24-004.

52. On November 4, 2024, the Union responded to the City’s October 15, 2024 draft
of the MOU, accepting the City’s proposed edit to the MOU to retain the process for employees
to turn down mandatory overtime in SOP 1.16 for at least two years.

53.  The City reviewed the November 4 MOU draft and provided additional edits on
November 13, 2024, similarly retaining the process to tum down mandatory overtime in SOP
1.16 for at least two years.

54.  After failing to come to an agreement, the parties agreed to proceed with arbitration
regarding the Force Hire Grievance on February 5-7, 2025.

55.  On February 4, 2024, the evening before the Force Hire Grievance arbitration, the

Union sent a draft MOU to the City’s outside counsel for that arbitration entitled
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“L731_EDITS_20CT2024 Ambulance OTF MOU.”

56.  Given its “20CT2024” title, this draft did not include the agreed-upon language
from the Union’s November 2024 draft, and instead again proposed incorporating the process to
turn down mandatory overtime in the CBA, despite having already accepted edits in November
2024 providing an alternative solution.

57.  The City again declined to incorporate the process to tum down mandatory
overtime into the CBA. Instead, on February 5, 2025, the City offered a draft MOU committing
that the process to turn down mandatory overtime in SOP 1.16 would only be changed after notice
and discussion with the Union in a Labor-Management meeting and ninety {(90) day notice to the
employees, instead of the CBA’s required ten (10) day notice.

58.  This February 2025 proposal by the City was even more in the Union’s favor than
the November 2024 solution that the Union had agreed to and subsequently reneged on.

59.  The Union did not agree to the City’s February 5, 2024 proposed MOU terms and
on February 5 and 6, 2025, the parties arbitrated the Union’s contract interpretation claim in the
Force Hire Grievance.

False Statement to EMRB — Group Health Care Grievance

60. For decades, the City has sponsored its self-funded Health Care Plan and
administered that Plan through the use of Third-Party Administrators (TPAs), meaning that all
Sparks employees have “City of Sparks™ health insurance, administered by whatever company
the City Council decides to contract with to process insurance payments to employee members’

providers.

61.  The City of Sparks previously used a TPA called CDS until January 2016,
whereupon the City Council entered into a contract with Hometown Health to administer the
City’s Health Care Plan.

62.  When the City contracted with CDS to be the City’s TPA, the City used CDS’s
Plan document template to present the City’s Health Plan benefits to its members.

63. Similarly, from January 2016 to January 2024, the City utilized Hometown Health

to administer the City’s Plan and used a Hometown Health Plan document template to present the

9
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City’s Health Plan benefits fo its members.

64. In January 2024, the City Council entered into a contract with UMR, a
UnitedHealthcare company, to administer the City’s Health Plan and began using a UMR Plan
document template to present the City’s Health Plan benefits to its members.

65.  Pursuant to the language in the CBA between the Union and the City, and in the
CBA between the Sparks Police Protective Association (SPPA) and the City, and in Operating
Engineers Local Union No. 3 Skilled Workforce (OE3) and the City, the City maintains a Group
Health Care Committee {(GHCC), comprised of one voting member from each of these three
unions, and the GHCC’s purpose “is to discuss cost containment measures and to recommend to
the City Council any benefit changes to the City’s self-insured group health and life insurance
plan.”

66. The GHCC did not vote on the formatting changes of the City’s Plan document
when the City changed TPAs from CDS to Hometown Health or from Hometown Health to UMR.

67.  Changing TPAs does not change the Health Plan benefits offered by the City.

68.  Despite having the exact same language regarding the GHCC’s purpose in both
SPPA’s and OE3’s CBAs, neither union has joined this Unton by filing a grievance regarding the
City’s new TPA UMR or publicly expressed support for the Union’s grievance.

69. In a September 21, 2023 GHCC meeting, the City’s Human Resources (HR)
department provided a presentation explaining that because then-City TPA Hometown Health’s
contract with the City would expire on December 31, 2023, that the City put out a Request for
Proposals for a new TPA, and that the City Council would evaluate three potential TPAs—
Hometown Health, UMR, and Meritain.

70.  The City’s HR presentation explained that, beginning in 2024, Staff would
recommend to the City Council to select UMR as the City’s TPA because UMR had a broader
network_ of covered providers than Hometown Health, UMR’s performance guarantees
collectively held UMR to a higher standard than Hometown Health, and UMR had uniquely better
mental health services than both other TPAs.

71.  The GHCC does not have contracting authority for the City and did not vote on the

10
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City’s TPA selection.

72.  The GHCC may only vote on “cost containment measures” and “any benefit
changes.”

73, At the September 21, 2023 GHCC meeting, Police Chief Chris Crawforth was
identified as the Vice Chair.

74. On September 25, 2023, the Sparks City Council voted to select UMR as the City’s
TPA.

75. At the December 7, 2023 GHCC meeting, the City’s HR department provided a
presentation on the City’s physical therapy medical benefit. Then-HR Director Jill Valdez
explained that the City’s Plan document required the then-TPA Hometown Health to *look for
medical necessity™ as it relates to Physical Therapy.

76.  Later in that meeting, the Hometown Health representative revealed that
Hometown Health believed all physical therapists must receive a doctor’s prescription before
providing physical therapy. Then-HR Director Valdez explained that was not the case in Nevada.

77.  During the TPA transition from Hometown Health to UMR, the City learned during
that Hometown Health had never confirmed whether any members’ physical therapy was
medically necessary as required by the City’s Hometown Health-administered Plan document.

78.  The December 7, 2023 meeting minutes list Police Chief Crawforth as the Vice
Chair of the GHCC.

79.  Both the Hometown Health-administered Plan document and the UMR-
administered Plan document require physical therapy to be “medically necessary.”

80. After the TPA transition to UMR, the City’s UMR-administered Plan document
provides administrative guidance that “medical necessity will be reviewed after 25 visits” for
therapy services, including physical therapy.

81.  The Hometown Health-administered Plan document did not include this
administrative guidance, and Hometown Health was not reviewing physical therapy claims for
medical necessity at all and was not enforcing the “medically necessity” requirement for the

City’s physical therapy benefit.

3l
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82.  The City’s UMR-administered Plan document further states that there is a cap of
“26 ... maximum visits per calendar year” for speech therapy services for developmental delays.
Id

83.  The language “review for medical necessity” is not the same as the language
capping “maximum visits per calendar year.”

84. Pursuant to the Plan’s language, the administrative review conducted by UMR at
25 therapy visits determines whether medical necessity exists to authorize further therapy visits.

85. In early May 2024, before May 9, 2024, the City Attorney’s Office’s met with then-
Union Vice President Jackson and then-Union Grievance Steward Stewart regarding member
concerns about the City Council’s recent decision to change the TPA of the City’s Group Health
Plan,

86.  In that meeting, the Union provided a document to the City Attorney’s Office for
review a document with extensive annotations challenging perceived changes in benefits in the
City’s newly-issued UMR Plan, which was also shared with the City Manager’s office.

87.  The City immediately began reviewing the Union’s over 100 identified concerns
and began working with UMR to understand whether the Union’s concems constituted changes
in benefits, or whether the new wording in the City’s UMR Plan document presented the same
benefits as the City’s previous Hometown Health Plan document.

88. While that review was ongoing, on May 9, 2024, the Union filed Grievance 24-002,
alleging that the City “den[ied] healthcare treatment previously provided by [the City’s Health
Care] Plan.”

89.  The May 9, 2024 Grievance identified an awareness date of April 8, 2024. Id. at

90.  An awareness date of April 8, 2024 made the grievance untimely pursuant to the
CBA’s requirement that any grievance be filed “within twenty (20) working days from the day
the employee is grieved” (given that 20 working days from April 8, 2024 would have been May
3, 2024). “Grievances not filed within the required time frames will be forfeited.”

91.  On June 12, 2024, the Fire Chief denied the grievance and explained to the Union

12
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the City Council’s choice of the TPA was beyond the scope of his authority.

92.  During the City’s review of the Union’s concerns, HR explained in the June 4, 2024
GHCC workshop that during the TPA transition from Hometown Health to UMR, “the City
elected to choose 257 physical therapy visits “as a review spot for medical necessity. Not to say
this is a cap, this is where we are going to review medical necessity. ... [G]uidelines in the plan
should never be bypassed [and] [t]here are guidelines in the plan that talk about medical
necessity.”

93.  On June 24, 2024, the City Attorney’s Office sent a letter to the City Manager
detailing 59 concems raised by the Union regarding the City’s UMR-administered Health and
Dental Plan documents that the City Attorney’s Office determined did not demonstrate changes
in benefits. The City Manager provided this letter to the Union.

94,  The June 24 letter explained that any differences in language between the
Hometown Health Plan document and the UMR Plan document did not result in a change in
benefits as it related to physical therapy.

95. On June 25, 2024, the City Manager, former Acting City Manager/Police Chief
Crawforth, City Attorney, and then-Senior Assistant City Attorney Coberly met with the Union
for a “pre-meeting” regarding the Group Health Plan.

96.  In the pre-meeting, the Union discussed its member who was experiencing
difficulty with receiving UMR’s approval for his physical therapy claims or his wife’s multiple
times a week physical therapy claims beyond the 25-visit check point stated in the City’s UMR-
administered Plan document.

97.  The Union’s solution to this particular employee’s problem was for the City to
reject the Plan document administered by UMR and force UMR to administer the Hometown
Health Plan document language.

98.  Making changes to the UMR-administered Plan document without UMR’s notice
or mutual consent is a violation of the City’s contractual rcquirement to “mutually agree[] in
writing prior to implementation of [any] change.”

99,  After this meeting, the Union sent a follow-up letter to the June 24 letter with further

13
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questions and concems.

100.  On June 26, 2024, the City Manager’s office requested an extension for the Step 2
response. The Union did not explicitly grant an extension but requested a meeting with the City
Manager in lieu of an extension.

101.  The City Manager agreed to meet with the Union until the Union no longer
requested meetings and would then send the Step 2 response.

102. The City Manager met with the Union on July 16, 2024 for the Step 2 meeting at
City Hall.

103.  1In the July 16, 2024 Step 2 meeting, Union counsel explained the Union’s position
was that any change to the City’s Plan document—not just “any benefit changes”, must go before
the GHCC for a vote.

104.  In that July 16, 2024 Step 2 meeting, no discussion occurred from either the City
or the Union regarding potential future benefit changes to the City’s Health Plan—in the form of
adding a health savings account, inclusion of a high deductible plan, more favorabie sick leave
conversions and/or higher percentages for retiree coverage—in exchange for the Union’s
willingness to resolve the Group Health Grievance,

105.  After the July 16, 2024 meeting, the Union agreed to continue meeting with the
City in lieu of granting a written extension for the City Manager’s Step 2 response.

106.  On July 18, 2024, the Union sent then-Vice President Jackson to the scheduled
GHCC meeting. Then-Vice President Jackson arrived 20 minutes late and refused to vote to
approve the agenda and open the GHCC meeting.

107. Then-Vice President Jackson stated the Union demanded the City revert to the Plan
document format used by former TPA Hometown Health and treat it as the controlling document,
despite the City’s contract signed by the City Council with UMR.

108.  The July 18, 2024 GHCC meeting did not occur as the agenda was not approved
by a majority of the voting members.

109. On July 24, 2024, the City met with the Union for scheduled collective bargaining

negotiation.
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110. In that discussion, the Union requested the City consider additional health benefits,
and although the Union did not have a formal proposal to present, the Union discussed the
possibility of the City adding a health savings account, inclusion of a high deductible plan, more
favorable sick leave conversions and/or higher percentages for retiree coverage.

111.  The Union did not request that the City consider implementing those new health
benefits as a resolution to the Group Health Grievance.

112.  The City Manager noted in the meeting that any change to the City’s health benefits
would have to be voted on by the GHCC and that he could not implement a change to benefits
solely through CBA negotiations, but agreed to look into the cost to the Plan and the impact to
the City’s current benefits if any one of those options were presented to the GHCC.

113.  On July 31, 2024, the City Attorney’s Office sent a second letter to the City
Manager explaining that the 15 clarification questions raised in the Union’s follow-up letter still
did not demonstrate changes in benefits in the Health Plan, and that 25 other concerns with the
UMR-administered Health Plan document raised by the Union did not demonstrate changes in
henefits. The City Manager provided this letter to the Union.

114.  The July 31, 2024 letter specifically responded to the Union’s additional question
regarding the physical therapy benefit and expanded upon its previous response to clarify why
the City did not interpret the change in the language of the Plan document as demonstrating a
change in benefits.

115. The Union did not ask additional follow up questions regarding the City’s
interpretation of the City’s physical therapy benefit after receiving the July 31, 2024 letter.

116. On August 1, 2024, the City Manager emailed then-Union Vice President Jackson
requesting confirmation in writing by August 6, 2024, that the Union would grant an extension
for his Step 2 response, explaining that he would provide his Step 2 response on August 7, 2024
if no extension was granted.

117.  On August 6, 2024, the Union granted the City Manager’s requested 90-day

extension to October 10, 2024,
118. On September 19, 2024, the City Attorney’s Office presented to the GHCC the
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results of its review of over 161 concerns raised by the Union regarding the UMR-administered
plan document,

[19. The presentation identified that of the concemns raised, 138 did not constitute
changes in employee health benefits or require additional clarification.

120. To ensure the Plan language clearly reflected the same benefits as the prior
Hometown Health Plan document, the City would request 23 language changes be made to the
UMR Plan document to clarify the benefits remained the same.

121. None of the City’s requested language changes described in the presentation related
to the Union’s concern regarding the need to demonstrate medical necessity for physical therapy
benefits.

122. None of the City’s requested changes related to any concerns previously brought
forward by any members of the City’s Health Plan.

123.  The Union’s representative on the GHCC thanked the City Attomey’s Office for
the hard work.

124. The GHCC did not vote on the changes presented by the City Attorney’s Office, as
those changes clarifted that employees” health benefits stayed the same.

125.  Also at the September 19, 2024 meeting, GHCC Vice Chair Police Chief Crawforth
gave a presentation explaining why, when he was the Acting City Manager in 2023 and 2024, he
and Human Resources agreed on setting the 25 visit checkpoint with UMR.

126. UMR told then-Acting City Manager Crawforth that the average physical therapy
patient uses 12 physical therapy appointments a year. The City determined that it would request
UMR check for medical necessity at 25 appointments, once more than double the average amount
of physical therapy appointments had occurred.

127.  GHCC Vice Chair Crawforth also gave an overview of other municipalities in the
area, identifying that Reno’s health plan administered by UMR also checked for medical necessity
of therapies at 23 visits.

128. GHCC Vice Chair Crawforth explained that UMR identified that seven members

of the City’s plan utilized PT more than 25 times in a year.
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129. The GHCC voting members SPPA and OE3 at the September 19, 2024 meeting
voted on General Business Item 7.2 to ratify the City’s decision to set 25 visits as the threshold
al which UMR would conduct its City Plan-required medical necessity review.

130. The Union did not vote on General Business Item 7.2 at the September 19, 2024
meeting.

131.  On October 3, 2024, the City Attorney’s Office sent a third letter to the City
Manager identifying that the remaining 37 concerns raised by the Union did not demonstrate
changes in benefits. With this letter, the City through counsel had reviewed and responded to all
of the Union’s identified concerns and determined that none demonstrated a change in benefits.

132.  The City Manager provided this letter to the Union on October 3, 2024,

133. The Union did not ask for further clarification after receiving the October 3, 2024
letter.

134. Therefore, pursuant to the agreed-upen extensions, the City Manager timely
provided the Step 2 response to the Union’s Group Health Care Grievance denying the Grievance
on Octeber 10, 2024.

135. The statement in the Union’s EMRB complaint 2025-001 that the UMR Plan
document “put[] a cap on physical therapy visits” is a false statement.

136. “[F]alse representations amount to ‘a failure to bargain in good faith regarding each
of the above mandatory subjects of bargaining,” which ‘constitutes an unfair labor practice.””
Ballou v. United Parcel Serv., Inc., No. 20-2640-JWB, 2023 WL 130542, at *7 (D. Kan. Jan. 9,
2023), aff'd, No. 23-3021, 2024 WL 700424 (10th Cir. Feb. 21, 2024).

False Statements in Negotiations — Light Duty Grievance

137. On November 4, 2024, the Union filed Grievance 24-005 (“Light Duty

Grievance™).
138. The Grievance does not state the factual basis for the alleged violation of the CBA.
139, Prior to filing the Grievance, in Labor Management discussions the Union argued
that the City’s past practice of placing employees on light duty due to a warkers” compensation

injury on a 40-hour schedule, while retaining the employees’ 56-hour pay and benefits, violated
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the CBA in two ways.

140. The Union argued the CBA required that either (a) employees put on a 40-hour
work schedule for light duty due to a workers’ compensation injury be fully transitioned to a 40-
hour schedule, including pay rate and benefits, and the City’s past practice of keeping employees’
pay and benefits on a 56-hour schedule and only changing the work schedule to a 40-hour
schedule violated the CBA; or (b) employees on light duty due to a workers’ compensation injury
should stay on a 56-hour schedule for their schedule, pay, and benefits, because temporarily
transitioning 56-hour employees to a 40-hour schedule due to workers’ compensation injuries
violated Nevada statute.

141. In Labor Management discussions, Management provided the Union the Nevada
Supreme Court case Taylor v. Truckee Meadows Fire Protection District, 479 P.3d 995, 1001-
02 (Nev. 2021), which determined that the employer’s practice of putting Fire Department
employees that normally work a 56-hour schedule on a 40-hour light duty schedule when those
employees experience workers’ compensation-covered injuries is not “an unreasonable burden”
and constitutes a “substantially similar” schedule to the employee’s 56-hour schedule.

142,  In the Fire Chief’s review of the Light Duty Grievance, he evaluated the option
presented by the Union to fully transition workers’ compensation-injured cmployeesi onto a 40-
hour schedule for work and benefits, and determined the CBA specifically provided that
employees on light duty could be transitioned to a 40-hour work schedule and retain 56-hour pay
and benefits, consistent with the City’s past practice.

143.  The Fire Chief determined that the City did not have bed space to maintain workers’
compensation employees on 56-hour schedules, particularly given the Union’s secondary claim
in the Ambulance Grievance that the current sleeping accommodations were insufficient.

144.  The Fire Chief’s Step 1 response accordingly denied the Light Duty Grievance on
December 19, 2024, determining it did not state a violation of the CBA.

145. The Union’s Vice President Dunn and by that time former-Grievance Steward
Stewart met with the City Manager and the City Attomey’s Office in a Grievance “pre-meeting”

on January 15, 2024,
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146. Union Vice President Dunn said he *saw the City’s point” regarding the Fire
Chief’s Step 1 response pointing to CBA language that specifically allowed the City’s past
practice of transitioning employees’ work schedule—but not pay and benefits—to 40-bour
schedule when on light duty due to a workers’ compensation injury.

147. Former Steward Stewart in that meeting then contended that changing a workers’
compensation-injured employee’s schedule from a 56-hour schedule to a 40-hour schedule
constituted a vielation of statute.

148.  This statement was in direct contradiction to the case law former Steward Stewart
had been presented in Labor Management meetings, which established 56-hour schedules for
firefighters are “substantially similar” to 40-hour schedules. Taylor, 479 P.3d at 1001-02.

149.  “[F]alse representations amount to ‘a failure to bargain in good faith regarding each
of the above mandatory subjects of bargaining,” which ‘copstitutes an unfair labor practice.””
Ballou v. United Parcel Serv., Inc., No. 20-2640-JWB, 2023 WL 130542, at *7 (D. Kan. Jan. 9,
2023), aff'd, No. 23-3021, 2024 WL 700424 (10th Cir. Feb. 21, 2024).

Surface Bargaining — Outstanding Grievances

150. In addition to these Grievances and those for which the Union is continuing to
negotiate, the Union maintains two additional grievances, Grievance 22-009 filed in November
2022 and appealed to arbitration in February 2023, and Grievance 23-001 filed in January 2023
and appealed to arbitration in April 2023,

151. In the over two years since these Grievances were filed, the Union has failed to
select arbitrators, which is a required initial step to commence these arbitration proceedings,
indefinitely stalling any resolution of these Grievances.

152.  1In the over two years since these Grievances were filed, the Union is not currently
negotiating with the City regarding these grievances.

153.  The Union’s filing of grievances just to let them languish for years evinces a lack
of good faith in the underlying alleged concern. -

154. “[A] party’s conduct at the bargaining table must evidence a sincere desire to come

to an agreement. The determination of whether there has been such sincerity is made by ‘drawing
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inferences from the conduct of the parties as a whole.”” Washoe County School District v. Washoe
School Principals’ Association and Washoe School Principals’ Association v. Washoe County
School District, ltem #895 Consolidated Case 2023-024 (consolidated with 2023-031) at 3
(EMRB, Mar. 29, 2024) (en banc) (quoting City of Reno v. Int'l Ass’n of Firefighters, Local 731,
TItem No. 253-A (EMRB, Feh. 8, 1991)).

155. “Surface bargaining is a strategy by which one of the parties merely goes through
the motions, with no intention of reaching an agreement. In this regard, it is a form of bad faith
bargaining.” Id. at 6 (citing City of Reno v. Int’l Ass'n of Firefighters, Local 731, ltem No. 253-
A (EMRB, Feb. 8, 1991)).

156. The Union’s practice of filing grievances and moving them through the grievance
process only to abandon them after requesting arbitration constitutes surface bargaining, where
the Union merely goes through the motions to file grievances that do not have good faith basis to
use the existence of grievances as negotiation tools.

157. To provide additional context to the Union’s interaction with the City, in March
2022, the Union’s predecessor union, International Association of Fire Fighters Local 1265,
published a motion approved at a Union executive board meeting by then-President Darren
Jackson, wherein the Union stated then-Fire Chief Jim Reid “mismanaged COVID-19 relief
funds.”

158. Under NRS 204.020, if a “public officer ... who has control or custody any public
money belonging ... to any ... city ... who uses any of the public money ... for any purposes
other than one authorized by law, if the amount unlawfully used is $650 or more, is guilty of a
category D felony.”

159.  Stating that then-Fire Chief Reid “mismanaged” thousands of dollars in City funds
states a claim that then-Fire Chief Reid committed a felony under NRS 204.020.

160.  Then-City Manager Krutz reached to the Union for clarification or details regarding
this accusation of fiscal mismanagement.

161. Local 1265 then-President Darren Jackson replied by email, stating, “We are not

alleging some kind of unlawful act. We are simply stating that an opportunity was missed and
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that the small amount of money that the FD received was not spent on anything that the men and
women on the line could use to make our response to COVID better.”

162. Under NRS 200.510(1)<2), “libel is a malicious defamation, expressed by
...writing ... tending to ... impeach the honesty, integrity, virtue, or reputation, ... of a living
petson ... and thereby to expase them to public hatred, contempt or ridicule,” which is a gross
misdemeanor.

163. Then-City Manager Krutz stated “I am pleased that Local 1265 clarified that they
are not alleging that Chief Reid engaged in illegal activity.”

164.  Publishing a false statement asserting that then-Fire Chief Reid committed a felony,
knowing it was not a felony, constitutes libel.

165. “[F]alse representations amount 1o ‘a failure to bargain in good faith regarding each
of the above mandatory subjects of bargaining,” which ‘constitutes an unfair labor practice.™
Ballou v. United Parcel Serv., Inc., No. 20-2640-TWB, 2023 WL 130542, at *7 (D. Kan. Jan. 9,
2023), aff'd, No. 23-3021, 2024 WL 700424 (10th Cir. Feb. 21, 2024}

FIRST CLAIM FOR RELIEF
Prohibited Practice under NRS 288, 270(2)(b)—Unethical Review of Privileged
Communications

166. The allegations contained in all preceding paragraphs of this Complaint are
incorporated herein by reference as if fully set forth herein.

167. Under NRS 288.270(2)(b), it is a prohibited practice to “Refuse to bargain
collectively in good faith with the local government employer.... Bargaining collectively
includes the entire bargaining process, including mediation and fact-finding, provided for in this
chapter.”

168. The Union violated NRS 288.270.(1)(¢) when its counsel opened the draft MOU
inadvertently sent to him containing attorney-client privileged and deliberative communications,
read initial attorney-client privileged communications between Attorney Coberly and Chief
White, and then attempted to utilize attomey-client privileged and deliberative process

communications against the City in grievance negotiations, in violation of NRPC 4.4(b), ABA
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MRPC 4.4(b) Comment 2, 3, and long-established ABA Committee on Ethics and Professional
Responsibility Formal Opinions.
SECOND CLAIM FOR RELIEF

Prohibited Practice under NRS 288. 270(2)(b) — False Statements to the EMRB

169. The allegations contained in all preceding paragraphs of this Complaint are
incorporated herein by reference as if fully set forth herein.

170. Under NRS 288.270(2)(b), it is a prohibited practice to “Retfuse to bargain
collectively in good faith with the local government employer.... Bargaining collectively
includes the entire bargaining process, including mediation and fact-finding, provided for in this
chapter.”

171. The Union viclated NRS 288.270.(1)(e) when it falsely stated in its EMRB
complaint 2025-001 that the UMR Plan document “put[] a cap on physical therapy visits.”

172.  “[F]alse representations amount to ‘a failure to bargain in good faith regarding each
of the above mandatory subjects of bargaining,” which ‘constitutes an unfair labor practice.””
Ballou v. United Parcel Serv., Inc., No. 20-2640-JWB, 2023 WL 130542, at *7 (D. Kan, Jan. 9,
2023), aff’d, No. 23-3021, 2024 WL 700424 (10th Cir. Feb. 21, 2024).

THIRD CLAIM FOR RELIEF
Prohibited Practice under NRS 288. 270(2)(b) — Bad Faith Negotiation

173. The allegations contained in all preceding paragraphs of this Complaint are
incorporated herein by reference as if fully set forth herein.

174. Under NRS 288.270(2)(b), it is a prohibited practice to “Refuse to bargain
collectively in good faith with the local government employer.... Bargaining collectively
includes the entire bargaining process, including mediation and fact-finding, provided for in this
chapter.”

175. The Union violated NRS 288.270.(1}e) when it falsely stated in grievance
negotiations to the City in relation to the Light Duty Grievance that the City’s practice was in
violation of statute when the Union was on notice that the City’s past practice was in accordance

with Nevada Supreme Court case law evaluating the same claim.
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176.  “[F]alse representations amount to ‘a failure to bargain in good faith regarding each
of the above mandatory subjects of bargaining,” which ‘constitutes an unfair labor practice.™
Ballou v. United Parcel Serv., Inc., No. 20-2640-JWB, 2023 WL 130542, at *7 (D. Kan. Jan. 9,
2023), aff’d, No. 23-3021, 2024 WL 700424 (10th Cir. Feb. 21, 2024).

FOURTH CLAIM FOR RELIEF
Prohibited Practice under NRS 288. 270(2)(b) — Surface Bargaining By Failing to Pursue
Filed Grievances

177. The allegations contained in all preceding paragraphs of this Complaint are
incorporated herein by reference as if fully set forth herein.

178. Under NRS 288.270(2)b), it is a prohibited practice to “Refuse to bargain
collectively in good faith with the local government employer.... Bargaining collectively
includes the entire bargaining process, including mediation and fact-finding, provided for in this
chapter.”

179. The Union violated NRS 288.270.(1)(e) when it engaged in surface bargaining
through filing grievances and appeals to arbitrators in bad faith that it had no intent to pursue.

180.  “Surface bargaining is a strategy by which one of the parties merely goes through
the motions, with no intention of reaching an agreement. In this regard, it is a form of bad faith
bargaining.” Washoe County School District, Ttem #895 at 6 (EMRB, Mar. 29, 2024) (en banc)
Id at 6 (citing City of Reno v. Int’l Ass’n of Firefighters, Local 731, ltem No. 253-A (EMRB,
Feb. 8, 1991)).

PRAYER FOR RELIEF

The City respectfully requests that this Board:

I. Find in favor of the City and against the Union on each and every claim in this
Complaint;

2. Find that the Union violated NRS 288.270(2)(b) by failing to bargain in good faith
by Union counsel violating NRPC 4.4(b);

3. Find that the Union violated NRS 288.270(2)(b) by making false statements to the

EMRB;
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4. Find that the Union violated NRS 288.270(2)(b) by failing to bargain in good faith

by making false statements in negotiations for the Light Duty Grievance;

5. Find that the Union violated NRS 288.270(2)(b) by failing to bargain in good faith

by surface bargaining through filing bad faith grievances;

and

6. Order that the Union bargain in good faith with the City;

7. Order that the Union pay the City’s attorney’s fees and costs incurred in this matter;

8. Order such further relief as the Board deems approptiate under the circumstances.

Respectfully submitted this 19" day of February, 2025.

By:

24

WESLEY K. DUNCAN
Sparks City Attorney

/s/ Jessica L._Coberly
JESSICA L. COBERLY
Aftorneys for Respondent City of Sparks
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), T hereby certify that I am an employee of the Sparks City
Attorney’s Office, Sparks, Nevada, and that on this date, T am serving the foregoing document(s)

entitled CITY OF SPARKS’ CROSS COMPLAINT on the person(s) set forth below by email

pursuant to NAC 288.0701(d)3):

Alex Velto, Esq.
alexiarrvlawvers.com

Paul Cotsoms, Esq.

paul@rrvlawyers.com

DATED this 19" day of February, 2025.

/s/ Roxanne Doyie
Roxanne Doyle
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Wesley K. Duncan, #12362
Sparks City Attomey

wduncania@cityofsparks.us

Jessica L Coberly, #16079 FILED
Acting Chief Assistant City Attorney February 27, 2025
jcoberlv(@citvofsparks.us State of Nevada
P.O. Box 857 1%“2” ﬁi?ﬁ
Sparks, Nevada 89432-0857 ) o

(775) 353-2324
Attorneys jor Complainant/Respondent
City of Sparks

BEFORE THE STATE OF NEVADA
GOVERNMENT EMPLOYEE-MANAGEMENT RELATIONS BOARD
CITY OF SPARKS, Case No.: 2025-001

Complainant/Respondent,

V. CITY OF SPARKS’ AMENDED
CROSS COMPLAINT

INTERNATIONAL ASSOCIATION OF
FIREFIGHTERS LOCAL NO. 731,

Respondent/Complainant.

INTRODUCTION

This is an amended prohibited practices complaint pursuant to Nevada Revised Statutes
(NRS) 288.235(1) and NRS 288.270(2)(b) based on the International Association of Firefighters
Local No. 731 (Union/Complainant/Respondent)’s refusal to bargain in good faith with the City
of Sparks (City/Respondent/Complainant). The City contends that the Union violated NRS
288.270(2)(b) by Union counsel violating the Nevada Rules of Professional Conduct (NRPC) in
knowingly reviewing attorney-client privileged communications, the Union presenting false
allegations to the Employee Management Relations Board (EMRB), the Union making knowingly
false assertions in grievance meetings, and the Union engaging in surface bargaining within the

grievance process as a whole by going through the motions to file grievances the Union has no
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real intention of pursuing. The City, by and through its undersigned counsel, respectfully submits

this Cross-Complaint and complains and alleges as follows:

JURISDICTION

1. At all times relevant herein, City is and was a “Government Employer” pursuant to
NRS 288.060. City’s current mailing address is ¢/o City Attorney’s Office, 431 Prater Way,
Sparks, NV 89431,

2. At all times relevant herein, Union was and is an “employee organization” pursuant
to NRS 288.040 and or a *labor organization.” Union’s current mailing address is 9590 S.
McCarran Blvd, Reno NV 89523,

3. The Board has jurisdiction to hear and review this matter pursuant to its authority
to determine “[a}ny controversy concerning prohibited practices.” NRS 288.110.

4, The City alleges that the Union violated NRS 288.270(2)(b) by “[r]efus[ing] to
bargain collectively in good faith with the local povernment employer.”

5. The City and the Union completed negotiations for a successor one-year collective
bargaining agreement (CBA) to the parties’ July 1, 2021 to June 30, 2024 CBA. The Union voted
to approve the successor CBA on January 10, 2025, and the City Council approved the successor
CBA on January 27, 2025.

FACTUAL ALLEGATIONS

Force Hire Grievance Background Facts

6. The Union filed Grievance 22-004 (the “Force Hire Grievance™) on March 17,
2022, claiming that the City agreed in the CBA that it “would not force-hire firefighters to work
overtime” and that when there are insufficient numbers of Sparks Fire Department (SFD)
employees to staff an apparatus, the City should instead “place apparatuses out of service.”

7. Pursuant to the then-current July 1, 2021 through June 30, 2024 CBA, under
Section 1, Article L{4) - Grievance procedure, the City provided the Fire Chief’'s Step 1 response
on April 13, 2022, the City Manager’s Step 2 response on May 18, 2022, and the Union appealed
the Step 2 decision to arbitration on June 7, 2022.

8. In lieu of arbitration, the City and the Union attempted to resolve the Force Hire
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Grievance through various means, including attending an ultimately unsuccessful mediation on
Tuly 12, 2024.

9. Since June 7, 2022, the Union filed two additional grievances that related to the
Force Hire Grievance.

10. The Union filed Grievance 22-009 regarding ambulance staffing (which contended
lack of minimum staffing on an ambulance should result in placing the apparatus out of service},,
to which the City provided a Step 1 response on July 8, 2022 and a Step 2 response on August 3,
2022, whereafter the Union appealed the response to arbitration on August 24, 2022.

11.  InJuly 2023, Fire Chiet Walt White began a discussion with the Union that resulted
in a Sidc Letter detailing a proposed process for SFI} employees to turn down mandatory overtime
assignments, which gave employees two opportunities to turn down “force hire overtime” and
limited force hire overtime of any individual to once per pay period. The Side Letter agreed to a
six-month trial period of this process,

12.  The Union further filed Grievance 24-004 regarding ambulance staffing (generally
claiming safety and staffing issues again consistent with the arguments alleged under the Force
Hire Grievance), on July 10, 2024,

13.  The City began settlement discussions with the Union to craft a memorandum of
understanding (MOU) to resolve all three grievances relating to force hiring in September 2024.

14.  Negotiations consisted of numerous meetings between the Fire Chief and the
Union, and multiple meetings and discussions with the City Manager’s office.

15. In those negotiations, regarding “Ambulance” Grievances 22-009 and 24-004, the
Union requested that normal daily staffing of ambulances be set at two {2} personnel, that no
cross-staffing of the ambulance occur from other apparatuses except under extenuating
circumstances, that the City would discuss with the Union before implementing single-role EMT
or paramedics on thc ambulance, and that Union employees assigned to the ambulance receive a
special pay of 5% while assigned to the ambulance.

16.  Regarding the Force Hire Grievance, the Union requested that a procedure be

developed to allow SFD employees to turn down mandatory avertime assignments.
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17.  The City drafted an MOU that incorporated all the Ambulance Grievance requests,
addressed the Force Hire Grievance by proposing incorporation of a process to tum down
mandatory overtime assignments into SFD’s existing Standard Operating Procedure (SOP) 1.16
for “Overtime/Callback™, and additionally offered a 1.75% special pay, at the Fire Chief’s
discretion, to any employees required to work mandatory overtime on any apparatus, in an effort
to fully address the Force Hire Grievance.

18.  The Union reviewed the draft, and in a meeting regarding the Force Hire and
Ambulance Grievances on September 4, 2024, additionally requested that all negotiated elements
of the MOU be incorporated into the CBA, including the process the City proposed for inclusion
in SOP 1.16 by which the Fire Chief would allow employees to tum down mandatory overtime
assignments.

19.  Inthe September 4, 2024 meeting, the City did not agree to incorporate all elements
of the MOU in the CBA.

20.  Because the City declined to incorporate the proposed process for employees to
turn down mandatory overtime into the CBA, in a later call between the City Manager and Union
President Dan Tapia, the City instead offered in the next draft of the MOU that the City would
not change the terms of that SOP for at least two years.

21.  SFD’s SOPs nommally may be changed at the Fire Chief’s discretion by issuing a
new SOP for a “ten (10) day hanging,” or aillowing ten days for SFD employees to review and
comment on the policy—referred to as a notice and comment process—before implementing the
new SOP.

22.  The City Manager’s offer acknowledged the Union’s request to keep the process to
turn down mandatory overtime consistent and committed to retaining the process in SFD*s SOP
1.16 for two years, instead of allowing the Fire Chief to change at any time through the normal
ten-day notice and cominent process.

NRPC 4.4 Violation — Force Hire Grievance

23. On September 6, 2024, Fire Chief White sent then-Union Vice President Darren

Jackson, Union Vice President Tom Dunn, and then-Union Grievance Steward Jarrod Stewart the
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City’s proposed amended MOU responding to the Union’s suggested edits.

24.  The draft provided by Chief White to the Union erroneously included deliberative
and attorney-client privileged comments.

25.  The MOU draft’s title clearly indicated that it included revisions from at least two
City employees, “alm” and “JLC.”

26.  Upon opening the document, it was immediately clear that the document contained
internal and attorney-client privileged City comments. In fact, Jessica Coberly (Attorney
Coberly), at the time Senior Assistant City Attorney, made an attomey-client privileged comment
as early as Page | of the MOU.

27.  The draft also included comments from Alyson McCormick, the Assistant City
Manager (ACM) for the City of Sparks. As ACM McCormick does not currently fulfill a legal
counsel role, her comments constituted deliberations that are protected from disclosure as part of
the City’s deliberative process. Clark Cnty. Sch. Dist. v. Las Vegas Rev.-J.,, 134 Nev. 700, 705
(2018) (Deliberative Process is a recognized basis for the confidentiality of government records
that “were part of a predecisional and deliberative process that led to a specific decision or
policy™).

28. ACM McCormick’s comments on a draft sent to the City’s attorney for review also
constitute client requests for legal advice and would similarly be protected by the attorney-client
privilege.

29,  Both then-Union Vice President Jackson and then-Grievance Steward Stewart had
met with Attomey Coberly numerous times regarding pending grievances and were aware she
was an attorney employed by the City as early as May 20, 2024, when they both arranged te meet
with her to discuss Grievance 24-002 regarding the City’s Health Plan (Health Care Grievance).

30.  Also on May 20, 2024, Attorney Caberly was introduced to Alex Velto, counsel for
the Union via email sent by then-Vice President Jackson. Counsel Velto was on notice that
Attorney Coberly was an attorney for the City from May 20, 2024 forward.

31. At some point in time after September 6, 2024, the Union provided Fire Chief

White’s email and/or the attached draft MOU with Attorney Coberly’s comments to Counsel
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Velto.

32.  As demonstrated by the Complaint 2025-001 filed by Counsel Velto with the
EMRB on January 24, 20235, Counsel Velto opened the draft MOU some time after September 6,
2024 and reviewed the attorney-client privileged comments on pages 1 and 2 before arriving to
Attorney Coberly’s final comment on page 3.

33.  The Union’s Complaint 2025-001 takes issue with Attorney Coberly’s comment on
page 3 of the draft MOU. Attorney Coberly’s comment highlighted the words “Standard
Operating Procedure (SOP)” in the following draft MOU language:

SECTION 5: The parties agree that Fire Department Standard Operating Procedure

{SOP) 1.16 will be amended to provide a process for filling any Mandatory Overtime

vacancies.

34.  Attorney Coberly’s comment, directed internally, questioned that draft language to
her client by adding the comment “Just confirming that SOPs can be amended without the notice
& comment process.”

35.  The draft MOU itself stated that agreeing to the MOU would result in a change to
an SFD SOP, but did not address the 10-day notice and comment process identified in the CBA
to change SOPs.

36. On October 1, 2024, Counsel Velto provided notice under NRPC 4.4(b) to ACM
McCormick that he received “a document ... relating to the representation of the lawyer’s client
... inadvertently sent.”

37.  NRPC 4.4(b) is identical to the American Bar Association (ABA) Model Rule of
Professional Conduct (MRPC) 4.4(b).

38.  Under NRPC 1.0A, “[t]he ... comments to the ABA Model Rules of Professional
Conduct ... may be consulted for guidance in interpreting and applying the Nevada Rules of
Professional Conduct.”

395.  ABA MRPC 4.4 Comment 2 explains that “this Rule requires the lawyer to
promptly notify the sender in order to permit that person fo take profective measures.” (emphasis

added). Furthermore, per Comment 3, “[sJome lawyers may choose to return a document
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... unread, for example, when the lawyer learns before receiving it that it was inadvertently sent.”
ABA MRPC 4.4 Comment 3.

40.  Similarly, as far back as 1992 the American Bar Association in a formal opinion
observed:

A lawyer who receives on an unauthorized basis materials of an adverse party that she

knows to be privileged or confidential should, upon recognizing the privileged or

confidential nature of the materials, either refrain from reviewing such materials or review
them only to the extent required to determine how appropriately to proceed.
Gomez v. Vernon, 255 F.3d 1118, 1132 (9th Cir, 2001) (quoting ABA Comm. on Ethics and Prof’]
Responsibility, Formal Op. 382 (1994)) (emphasis added).

41.  Counsel Velto knew before September 2024 that Attorney Coberly provided legal
representation to the City before reviewing the draft MOU and still read all of Attorney Coberly’s
comments in the draft MOU.

42,  Counsel Velto knew from the substance of the comments that these internal
comments were privileged attorney-client communications and pertained to the confidential
deliberative process of government decision-makers, and still read the remainder of the comments
throughout the draft document, taking issue with the last comment written by Attorney Coberly
on page 3 of the document after several other attorney-client and deliberative comments on the
previous pages.

43,  Given the confidential nature of the draft MOU was clear from page 1, reviewing
all the comments on the MOU was not necessary to “determine how appropriately to proceed,”
Gomez, 255 F.3d at 1132, and Counsel Velto’s review of the entire document did not permit
Attorney Coberly “to take protective measures.” ABA MRPC 4.4, Comment 2.

44.  Pollowing Counsel Velto’s review of the attorney-client privileged and deliberative
process comments, the City and the Union met to discuss the draft MOU on QOctober 2, 2024.

45. At the October 2, 2024 meeting, Union Vice President Tom Dunn and Counsel
Velto explained they interpreted Attorney Coberly’s internally-directed comment regarding

SFD’s normal procedure for issuing SOPs as demonstrating the City’s intent to immediately
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disregard the negotiated term of the MOU contained in SOP 1.16—regarding the process for
declining mandatory overtime—at any time, asserting that the comment demonstrated that the
City intended to blatantly violate its commitment in the MOU to retain the SOP for two years.

46.  Attorney Coberly explained in that meeting to the Union and its Counsel that, as it

was directed intemally, her comment was flagging that in the MOU itself the Union and the City
were considering changing an SOP without the notice and comment process pursuant to the CBA.

47.  Counsel Velto responded that he would not have arrived at his impression of
Attorney Coberly’s comment had not Fire Chief White made a representation that Counsel Velto
believed Fire Chief White had yet to follow through on in an unrelated SFD personnel matter.

48.  Attorney Coberly does not work on that unrelated personnel matter, which is
handled by outside counsel hired by the City.

49.  Chief White’s alleged representations in an unrelated personnel matter have no
bearing on the veracity or interpretation of Attorney Coberly’s comment on the MOU to resolve
the Ambulance and Force Hire Grievances.

50.  In that October 2, 2024 meeting, the City and the Union had further discussions
pertaining to other aspects of the MOU and the Union provided additional edits to the MOU for
the City’s consideration.

51. On October 15, 2024, Fire Chief White provided the City’s response to the Union’s
October 2, 2024 suggested edits to the MOU as his formal Step 1 response to Grievance 24-004.

52. On November 4, 2024, the Union responded to the City’s October 15, 2024 draft
of the MOU, accepting the City’s proposed edit to the MOU to retain the process for employees
to turn down mandatory overtime in SOP 1.16 for at least two years.

53.  The City reviewed the November 4 MOU draft and provided additional edits on
November 13, 2024, similarly retaining the process to turn down mandatory overtime in SOP
1.16 for at least two years.

54.  After failing to come to an agreement, the parties agreed to proceed with arbitration
regarding the Force Hire Grievance on February 5-7, 2025.

55. On Febmary 4, 2024, the evening before the Force Hire Grievance arbitration, the
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Union sent a draft MOU to tbhe City’s outside counsel for that arbitration entitled
“L731 EDITS 20CT2024 Ambulance OTF MOU.”

56.  Given its “20CT2024" title, this draft did not include the agreed-upon language
from the Union’s November 2024 draft, and instead again proposed incorporating the process to
turn down mandatory overtime in the CBA, despite baving already accepted edits in November
2024 providing an alternative solution.

§7.  The City again declined to incorporate the process to turn down mandatory
overtime into the CBA. Instead, on February 5, 2025, the City offered a draft MOU committing
that the process to turn down mandatory overtime in SOP 1.16 would only be changed after notice
and discussion with the Union in a Labor-Management meeting and ninety (90) day notice to the
employees, instead of the CBA’s required ten (10) day notice.

58.  This February 2025 proposal by the City was even more in the Union’s favor than
the November 2024 solution that the Union had agreed to and subsequently reneged on.

59,  The Union did not agree to the City’s February 5, 2024 proposed MOU terms and
on February 5 and 6, 2025, the parties arbitrated the Union’s contract interpretation claim in the
Force Hire Grievance.

False Statement to EMRB — Group Health Care Grievance

60. For decades, the City has sponsored its self-funded Health Care Plan and
administered that Plan through the use of Third-Party Administrators (TPAs), meaning that all
Sparks employees have “City of Sparks™ health insurance, administered by whatever company
the City Council decides to contract with to process insurance payments to employee members’
providers.

61.  The City of Sparks previously used a TPA called CDS until January 2016,
whereupon the City Council entered into a contract with Hometown Health to administer the
City’s Healtb Care Plan.

62.  When the City contracted with CDS to be the City’s TPA, the City used CDS’s
Plan document template to present the City’s Health Plan henefits to its members.

63.  Similarly, from January 2016 to January 2024, the City utilized Hometown Health
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to administer the City’s Plan and used a Hometown Health Plan document template to present the
City’s Health Plan benefits to its members.

64, In January 2024, ‘the City Council entered into a contract with UMR, a
UnitedHealthcare company, to administer the City’s Health Plan and began using a UMR Plan
document template to present the City’s Health Plan benefits to its members.

65.  Pursuant to the language in the CBA between the Union and the City, and in the
CBA between the Sparks Police Protective Association (SPPA) and the City, and in Operating
Engineers Local Union No. 3 Skilled Workforce (OE3) and the City, the City maintains a Group
Health Care Committee (GHCC), comprised of one voting member from each of these three
unions, and the GHCC’s purpose “is to discuss cost containment measures and to recommend to
the City Counci} any benefit changes to the City’s selt-insured group health and life insurance
plan.”

66.  The GHCC did not vote on the formatting changes of the City’s Plan document
when the City changed TPAs from CDS to Hometown Health or from Hometown Health to UMR.

67.  Changing TPAs does not change the Health Plan benefits offered by the City.

68.  Despite having the exact same language regarding the GHCC’s purpose in both
SPPA’s and OE3’s CBAs, neither union has joined this Union by filing a grievance regarding the
City’s new TPA UMR or publicly expressed support for the Union’s grievance.

69. In a September 21, 2023 GHCC meeting, the City’s Human Resources (HR)
department provided a presentation explaining that because then-City TPA Hometown Health’s
contract with the City would expire on December 31. 2023. that the City put out a Request for
Proposals for a new TPA, and that the City Council would evaluate three potential TPAs—
Hometown Health, UMR, and Meritain.

70.  The City’s HR presentation explained that, beginning in 2024, Staff would
recommend to the City Council to select UMR as the City’s TPA because UMR had a broader
network of covered providers than Hometown Health, UMR’s performance guarantees
collectively held UMR to a higher standard than Hometown Health, and UMR had uniquely better

mental health services than both other TPAs.

10




e W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

71.  The GHCC does not have contracting authority for the City and did not vote on the
City’s TPA selection.

72.  The GHCC may only vote on “cost containment measures” and “any benefit
changes.”

73. At the September 21, 2023 GHCC meeting, Police Chief Chris Crawforth was
identified as the Vice Chair.

74.  On September 25, 2023, the Sparks City Council voted to select UMR as the City’s
TPA.

75. At the December 7, 2023 GHCC meeting, the City’s HR department provided a
presentation on the City’s physical therapy medical benefit. Then-HR Director Jill Valdez
explained that the City’s Plan document required the then-TPA Hometown Health to “look for
medical necessity” as it relates to Physical Therapy.

76.  Later in that meeting, the Hometown Health representative revealed that
Hometown Health believed all physical therapists must receive a doctor’s prescription before
providing physical therapy. Then-HR Director Valdez explained that was not the case in Nevada.

77.  During the TPA transition from Hometown Health to UMR, the City leamed during
that Hometown Health had never confirmed whether any members’ physical therapy was
medically necessary as required by the City’s Hometown Health-administered Plan document.

78.  The December 7, 2023 meeting minutes list Police Chief Crawforth as the Vice
Chair of the GHCC.

79.  Both the Hometown Health-administered Plan document and the UMR-
administered Plan document require physical therapy to be “medically necessary.”

80.  After the TPA transition to UMR, the City’s UMR-administered Plan document
provides administrative guidance that “medical necessity will be reviewed after 25 visits™ for
therapy services, including physical therapy.

81. The Hometown Health-administered Plan document did not include this
administrative guidance, and Hometown Health was not reviewing physical therapy claims for

medical necessity at all and was not enforcing the “medically necessity” requirement for the
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City’s physical therapy benefit.

82.  The City’s UMR-administered Plan document further states that there is a cap of
“26 ... maximum visits per calendar year” for speech therapy services for developmental delays.

83.  The language “review for medical necessity” is not the same as the language
capping “maximum visits per calendar year.”

84. Pursuant to the Plan’s language, the administrative review conducted by UMR at
25 therapy visits determines whether medical necessity exists to authorize further therapy visits.

85.  Inearly May 2024, before May 9, 2024, the City Attorney’s Office’s met with then-
Union Vice President Jackson and then-Union Grievance Steward Stewart regarding member
concerns about the City Council’s recent decision to change the TPA of the City’s Group Health
Plan.

86.  In that meeting, the Union provided a document to the City Attorney’s Office for
review a document with extensive annotations challenging perceived changes in benefits in the
City’s newly-issued UMR Plan, which was also shared with the City Manager’s office.

87.  The City immediately began reviewing the Union’s over 100 identified concerns
and began working with UMR to understand whether the Union’s concerns constituted changes
in benefits, or whether the new wording in the City’s UMR Plan document presented the same
benefits as the City’s previous Hometown Health Plan document,

88. While that review was ongoing, on May 9, 2024, the Union filed Grievance 24-002,
alleging that the City “den[ied] healthcare treatment previously provided by [the City’s Health
Care] Plan.”

89.  The May 9, 2024 Grievance identified an awareness date of April 8, 2024.

90.  An awareness date of April 8, 2024 made the grievance untimely pursuant to the
CBA’s requirement that any grievance be filed “within twenty (20) working days from the day
the emplovee is grieved” (given that 20 working days from April 8, 2024 would have been May
3, 2024).

91.  Under the CBA, “Grievances not filed within the required time frames will be

forfeited.”

12




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

92. On June 12, 2024, the Fire Chief denied the grievance and explained to the Union
the City Council’s choice of the TPA was beyond the scope of his authority.

93.  During the City’s review of the Union’s concerns, HR explained in the June 4, 2024
GHCC workshop that during the TPA transition from Hometown Health to UMR, “the City
elected to choose 25 physical therapy visits “as a review spot for medical necessity. Not to say
this is a cap, this is where we are going to review medical necessity.... [G]uidelines in the plan
should never be bypassed [and] [t]here are guidelines in the plan that talk about medical
necessity.”

94.  On June 24, 2024, the City Attomey’s Office sent a letter to the City Manager
detailing 59 concerns raised by the Union regarding the City’s UMR-administered Health and
Dental Plan documents that the City Attorney’s Office determined did not demonstrate changes
in benefits. The City Manager provided this letter to the Union.

95.  The June 24 letier explained that any differences in language between the
Hometown Health Plan document and the UMR Plan document did not result in a change in
benefits as it related to physical therapy.

96. On June 25, 2024, the City Manager, former Acting City Manager/Police Chief
Crawforth, City Attorney, and then-Senior Assistant City Attorney Coberly met with the Union
for a “pre-meeting” regarding the Group Health Plan.

97.  In the pre-meeting, the Union discussed its member who was experiencing
difficulty with receiving UMR’s approval for his physical therapy claims or his wife’s multiple
times a week physical therapy claims beyond the 25-visit check point stated in the City’s UMR-
administered Plan document.

08.  The Union’s solution to this particular employee’s problem was for the City to
reject the Plan document administered by UMR and force UMR to administer the Hometown
Health Plan document language.

99,  Making changes to the UMR-administered Plan document without UMR’s notice
or mutual consent is a violation of the City’s contractual requirement to “mutually agree[] in

writing prior to implementation of [any] change.”
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100.  After this meeting, the Union sent a follow-up letter to the June 24 letter with further
questions and concerns.

101.  On June 26, 2024, the City Manager’s office requested an extension for the Step 2
response. The Union did not explicitly grant an extension but requested a meeting with the City
Manager in lieu of an extension.

102. The City Manager agreed to meet with the Union until the Union no longer
requested meetings and would then send the Step 2 response.

103. The City Manager met with the Union on July 16, 2024 for the Step 2 meeting at
City Hall.

104. Inthe July 16, 2024 Step 2 meeting, Union counsel explained the Union’s position
was that any change to the City’s Plan document—not just “any benefit changes”, must go before
the GHCC for a vote.

105. In that July 16, 2024 Step 2 meeting, no discussion occurred from either the City
or the Union regarding potential future benefit changes to the City’s Health Plan—in the form of
adding a health savings account, inclusion of a high deductible plan, more favorable sick leave
conversions and/or higher percentages for retiree coverage—in exchange for the Union’s
willingness to resolve the Group Health Grievance.

106,  After the July 16, 2024 meeting, the Union agreed to continue meeting with the
City in lieu of granting a written extension for the City Manager’s Step 2 response.

107. On July 18, 2024, the Union sent then-Vice President Jackson to the scheduled
GHCC meeting. Then-Vice President Jackson arrived 20 minutes late and refused to vote to
approve the agenda and open the GHCC meeting.

108. Then-Vice President Jackson stated the Union demanded the City revert to the Plan
document format used by former TPA Hometown Health and treat it as the controlling document,
despite the City’s contract signed by the City Council with UMR.

109. The July 18, 2024 GHCC meeting did not occur as the agenda was not approved
by a majority of the voting members.

110, On July 24, 2024, the City met with the Union for scheduled collective bargaining
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negotiation.

111.  Inthat discussion, the Union requested the City consider additional health benefits,
and although the Union did not have a formal proposal to present, the Union discussed the
possibility of the City adding a health savings account, inclusion of a high deductible plan, more
favorable sick leave conversions and/or higher percentages for retiree coverage.

112.  The Union did not request that the City consider implementing those new health
benefits as a resolution to the Group Health Grievance.

113.  The City Manager noted in the meeting that any change to the City’s health benefits
would have to be voted on by the GHCC and that he could not implement a change to benefits
solely through CBA negotiations, but agreed to look into the cost to the Plan and the impact to
the City’s current benefits if any one of those options were presented to the GHCC.

114.  On July 31, 2024, the City Attorney’s Office sent a second letter to the City
Manager explaining that the 15 clarification questions raised in the Union’s follow-up letter still
did not demonstrate changes in benefits in the Health Plan, and that 25 other concerns with the
UMR-administered Health Plan document raised by the Union did not demonstrate changes in
benefits. The City Manager provided this letter to the Union.

115. The July 31, 2024 letter specificalty responded to the Union’s additional question
regarding the physical therapy benefit and expanded upon its previous response to clarify why
the City did not interpret the change in the language of the Plan document as demonstrating a
change in benefits.

116. The Union did not ask additional follow up questions regarding the City’s
interpretation of the City’s physical therapy benefit after receiving the July 31, 2024 letter.

117.  On August 1, 2024, the City Manager emailed then-Union Vice President Jackson
requesting confirmation in writing by August 6, 2024, that the Union would grant an extension
for his Step 2 response, explaining that he would provide his Step 2 response on August 7, 2024
if no extension was granted.

118. On August 6, 2024, the Union granted the City Manager’s requested 90-day

extension to October 10, 2(24.
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119. On Septemher 19, 2024, the City Attorney’s Office presented to the GHCC the
results of its review of over 161 concerns raised by the Union regarding the UMR-administered
plan document.

120.  The presentation identified that of the concerns raised, 138 did not constitute
changes in employee bealth benefits or require additional clarification.

121.  To ensure the Plan language clearly reflected the same benefits as the prior
Hometown Health Plan document, the City would request 23 language changes be made to the
UMR Plan document to clarify the benefits remained the same.

122.  None of the City’s requested language changes described in the presentation related
to the Union’s concern regarding the need to demonstrate medical necessity for physical therapy
benefits.

123. None of the City’s requested changes related to any concerns previously brought
forward by any members of the City’s Health Plan.

124.  The Union’s representative on the GHCC thanked the City Attorney’s Office for
the hard work.

125. The GHCC did not vote on the changes presented by the City Attorney’s Office, as
those changes clarified that employees’ health benefits stayed the same.

126.  Also at the September 19, 2024 meeting, GHCC Vice Chair Police Chief Crawforth
gave a presentation explaining why, when he was the Acting City Manager in 2023 and 2024, he
and Human Resources agreed on setting the 25-visit checkpoint with UMR.

127. UMR told then-Acting City Manager Crawforth that the average physical therapy
patient uses 12 physical therapy appointments a year. The City determined that it would request
UMR check for medical necessity at 25 appointments, once more than double the average amount
of physical therapy appointments had occurred.

128. GHCC Vice Chair Crawforth also gave an overview of other municipalities in the
area, identifying that Reno’s health plan administered by UMR also checked for medical necessity
of therapies at 25 visits.

129. GHCC Vice Chair Crawforth explained that UMR identified that seven members

16




Mmoo 1 & R e R

[ SO R . R . R L R R D T N L T e e e e [y
mqa\maunucwwqa\mauﬁhs

of the City’s plan utilized PT more than 25 times in a year.

130. The GHCC voting members SPPA and OE3 at the September 19, 2024 meeting
voted on General Business [tem 7.2 to ratify the City’s decision to set 25 visits as the threshold
at which UMR would conduct its City Plan-required medical necessity review.

131.  The Union did not vote on General Business Item 7.2 at the September 19, 2024
meeting.

132.  On October 3, 2024, the City Attorney's Office sent a third letter to the City
Manager identifying that the remaining 37 concerns raised by the Union did not demonstrate
changes in benefits. With this letter, the City through counsel had reviewed and responded to all
of the Union’s identified concerns and determined that none demonstrated a change in benefits.

133.  The City Manager provided this letter to the Union on October 3, 2024.

134. The Union did not ask for further clarification after receiving the October 3, 2024
letter.

135.  Therefore, pursuant to the agreed-upon extensions, the City Manager timely
provided the Step 2 response to the Union’s Group Health Care Grievance denying the Grievance
on October 10, 2024,

136. The statement in the Union’s EMRB complaint 2025-001 that the UMR Plan
document “put[] a cap on physical therapy visits” is a false statement.

137.  “[F]alse rcpreéentations amount to ‘a failure to bargain in good faith regarding each
of the above mandatory subjects of bargaining,” which ‘constitutes an unfair labor practice.””
Ballou v. United Parcel Serv., Inc., No. 20-2640-JWB, 2023 WL 130542, at *7 (D. Kan. Jan. 9,
2023), aff'd, No. 23-3021, 2024 WL 700424 (10th Cir. Feb. 21, 2024).

False Statements in Negotiations — Light Duty Grievance

138. On November 4, 2024, the Union filed Grievance 24-005 (“Light Duty
Grievance”).

139. The Grievance does not state the factual basis for the alleged violation of the CBA.

140.  Prior to filing the Grievance, in Labor Management discussions the Union argued

that the City’s past practice of placing employees on light duty due to a workers’ compensation
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injury on a 40-hour schedule, while retaining the employees’ 56-hour pay and benefits, violated
the CBA in two ways.

141. The Union argued the CBA required that either (a) employees put on a 40-hour
work schedule for light duty due to a workers’ compensation injury be fully transitioned to a 40-
hour schedule, including pay rate and benefits, and the City’s past practice of keeping employees’
pay and benefits on a 56-hour schedule and only changing the work schedule to a 40-hour
schedule violated the CBA; or (b) employees on light duty due to a workers® compensation injury
should stay on a 56-hour schedule for their schedule, pay, and benefits, because temporarily
transitiofing 56-hour employees to a 40-hour schedule due to workers’ compensation injuries
violated Nevada statute.

142. In Labor Management discussions, Management provided the Union the Nevada
Supreme Court case Taylor v. Truckee Meadows Fire Protection District, 479 P.3d 995, 1001—
02 (Nev. 2021), which determined that the employer’s practice of putting Fire Department
employees that normally work a 56-hour schedule on a 40-hour light duty schedule when those
employees experience workers’ compensation-covered injuries is not “an unreasonable burden™
and constitutes a “substantially similar” schedule to the employee’s 56-hour schedule.

143.  In the Fire Chief’s review of the Light Duty Grievance, he evaluated the option
presented by the Union to fully transition workers” compensation-injured employees onto a 40-
hour schedule for work and benefits, and determined the CBA specifically provided that
employees on light duty could be transitioned to a 40-hour work schedule and retain 56-hour pay
and benefits, consistent with the City’s past practice.

144.  The Fire Chicf determined that the City did not have bed space to maintain workers’
compensation employees on 56-hour schedules, particularly given the Union’s secondary claim
in the Ambulance Grievance that the current sleeping accommodations were insufficient.

145. The Fire Chief’s Step 1 response accordingly denied the Light Duty Grievance on
December 19, 2024, determining it did not state a violation of the CBA.

146. The Union’s Vice President Dunn and by that time former-Grievance Steward

Stewart met with the City Manager and the City Attorney’s Office in a Grievance “pre-meeting”
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on January 15, 2024.

147. Union Vice President Dunn said he “saw the City’s point” regarding the Fire
Chief’s Step 1 response pointing to CBA language that specifically allowed the City’s past
practice of transitioning employees’ work schedule—but not pay and benefits—to 40-hour
schedule when on light duty due to a workers’ compensation injury.

148. Former Steward Stewart in that meeting then contended that changing a workers’
compensation-injured employee’s schedule from a 56-hour schedule to a 40-hour schedule
constituted a violation of statute.

149. This statement was in direct contradiction to the case law former Steward Stewart
had been presented in Labor Management meetings, which established 56-hour schedules for
firefighters are “substantially similar” to 40-hour schedules. Taylor, 475 P.3d at 1001-02.

150.  “[F]alse representations amount to ‘a failure to bargain in good faith regarding each
of the above mandatory subjects of bargaining,” which ‘constitutes an unfair labor practice.”
Ballou v. United Parcel Serv., Inc., No. 20-2640-TWB, 2023 WL 130542, at *7 (D. Kan. Jan. 9,
2023), aff'd, No. 23-3021, 2024 WL 700424 (10th Cir. Feb. 21, 2024).

151. To provide additional context to the Union’s interaction with the City, in March
2022, the Union’s predecessor union, International Association of Fire Fighters Local 1263,
published a motion approved at a Union executive board meeting by then-President Darren
Jackson, wherein the Union stated then-Fire Chief Jim Reid “mismanaged COVID-19 relief
funds.”

152.  Under NRS 204.020, if a “public officer ... who has control or custody any public
money belonging ... to any ... city ... who uses any of the public money ... for any purposes
other than one authorized by law, if the amount unlawfully used is $650 or more, is guilty of a
category D felony.”

153.  Stating that then-Fire Chief Reid “mismanaged” thousands of dollars in City funds
states a claim that then-Fire Chief Reid committed a felony under NRS 204.020.

154.  Then-City Manager Krutz reached to the Union for clarification or details regarding

this accusation of fiscal mismanagement.
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155. Local 1265 then-President Darren Jackson replied by email, stating, “We are not
alleging some kind of unlawful act. We are simply stating that an opportunity was missed and
that the small amount of money that the FD received was not spent on anything that the men and
women on the line could use to make our response to COVID better.”

156. Under NRS 200.510(1}+2), “libel is a malicious defamation, expressed by
...writing ... tending to ... impeach the honesty, integrity, virtue, or reputation, ... of a living
person ... and thereby to expose them to public hatred, contempt or ridicule,” which is a gross
misdemeanaor.

157. Then-City Manager Krutz stated “I am pleased that Local 1265 clarified that they
are not alleging that Chief Reid engaged in illegal activity.”

158. Publishing a false statement asserting that then-Fire Chief Reid committed a felony,
knowing it was not a felony, constitutes libel.

159. “[F]alse representations amount to ‘a failure to bargain in good faith regarding each
of the above mandatory subjects of bargaining,” which ‘constitutes an unfair labor practice.””
Ballou v. United Parcel Serv., Inc., No. 20-2640-JWB, 2023 WL 130542, at *7 (D. Kan. Jan. 9,
2023}, aff'd, No. 23-3021, 2024 WL 700424 (10th Cir. Feb. 21, 2024).

FIRST CLAIM FOR RELIEF
Prohibited Practice under NRS 288. 270(2)(b)—Unethical Review of Privileged
Communications

160. The allegations contained in all preceding paragraphs of this Complaint are
incorporated herein by reference as if fully set forth herein.

161. Under NRS 288.270(2)(b), it is a prohibited practice to “Refuse to bargain
collectively in good faith with the local government employer.... Bargaining collectively
includes the entire bargaining process, including mediation and fact-finding, provided for in this
chapter.”

162. The Union violated NRS 288.270.(1)(e) when its counsel opened the draft MOU
inadvertently sent to him containing attorney-client privileged and deliberative communications,

read initial attorney-client privileged communications between Attorney Coberly and Chief
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White, and then attempted to utilize attorney-client privileged and deliberative process
communications against the City in grievance negotiations, in violation of NRPC 4.4(b), ABA
MRPC 4.4(b) Comment 2, 3, and long-established ABA Committee on Ethics and Professional
Responsibility Forma] Opinions.

SECOND CLAIM FOR RELIEF

Prohibited Practice under NRS 288. 270(2)(b) — False Statements to the EMRB

163. The allegations contained in all preceding paragraphs of this Complaint are
incorporated herein by reference as if fully set forth herein.

164. Under NRS 288.270(2)(b), it is a prohibited practice to “Refuse to bargain
collectively in good faith with the local government employer.... Bargaining collectively
includes the entire bargaining process, including mediation and fact-finding, provided for in this
chapter.”

165. The Union violated NRS 288.270.(1)(¢) when it falsely stated in its EMRB
complaint 2025-001 that the UMR Plan document “put[] a cap on physical therapy visits.”

166. “[F]alse representations amount to ‘a failure to bargain in good faith regarding each
of the above mandatory subjects of bargaining,” which ‘constitutes an unfair labor practice.’
Ballou v. United Parcel Serv., Inc., No. 20-2640-JWB, 2023 WL 130542, at *7 (D. Kan. Jan. 9,
2023), aff’d, No. 23-3021, 2024 WL 700424 (10th Cir. Feb. 21, 2024).

THIRD CLAIM FOR RELIEF
Prohibited Practice under NRS 288. 270(2)(b) — Bad Faith Negotiation

167. The allegations contained in all preceding paragraphs of this Complaint are
incorporated herein by reference as if fully set forth herein.

168. Under NRS 288.270(2)(b), it is a prohibited practice to “Refuse to bargain
collectively in good faith with the local government employer.... Bargaining collectively
includes the entire bargaining process, including mediation and fact-finding, provided for in this
chapter.”

169. The Union violated NRS 288.270.(1)e) when it falsely stated in grievance

negotiations to the City in relation to the Light Duty Grievance that the City’s practice was in
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violation of statute when the Union was on notice that the City’s past practice was in accordance
with Nevada Supreme Court case law evaluating the same claim.

170. “[Flalse representations amount to ‘a failure to bargain in good faith regarding each
of the above mandatory subjects of bargaining,” which ‘constitutes an unfair labor practice.’”
Ballou v. United Parcel Serv., Inc., No. 20-2640-JWB, 2023 WL 130542, at *7 (D. Kan. Jan. 9,
2023), aff'd, No. 23-3021, 2024 WL 700424 (10th Cir. Feb. 21, 2024).

PRAYER FOR RELIEF

The City respectfully requests that this Board:

1. Find in favor of the City and against the Union on each and every claim in this
Complaint;

2. Find that the Union violated NRS 288.270(2)(b} by failing to bargain in good faith
by Union counsel violating NRPC 4.4(b);

3 Find that the Union violated NRS 288.270(2)(b) by making false statements to the
EMRB;

4, Find that the Union violated NRS 288.273(2)(b) by failing to bargain in good faith
by making false statements in negotiations for the Light Duty Grievance;

5. Order that the Union bargain in good faith with the City;

6. Order that the Union pay the City’s attorney’s fees and costs incurred in this matter;
and

7. Order such further relief as the Board deems appropriate under the circumstances.

Respectfully submitted this 27th day of February, 2025.

WESLEY K. DUNCAN
Sparks City Attorney

By: /s/Jessica L. Coberhy
JESSICA L. COBERLY
Attorneys for Respondent City af Sparks
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b). I hereby certify that I am an employee of the Sparks City
Attorney’s Office, Sparks, Nevada, and that on this date, I am serving the foregoing document(s)

entitled CITY OF SPARKS’ CROSS COMPLAINT on the person(s) set forth below by email

pursuant to NAC 288.0701(d)(3):

Alex Velto, Esq.
alexianvlawvers.com

Paul Cotsonis, Esq.

paul@rrviawyers.com

DATED this 27th day of February, 2025.

/s/ Roxanne Dorle

Roxanne Doyle
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Alex Velto, Esq.

Nevada State Bar No. 14961
Paul Cotsonis, Esq.

Nevada State Bar No. 8786
REESE RING VELTO, PLLC
200 S. Virginia Street, Suite 655
Reno, NV 89501

Telephone: (775)446-8096
alex arrvlavwyers.com

paul «rrvlawrers.com
Attorneys for Complainant

FILED
March 20, 2025
State of Nevada

EMRB.

2:24pm.

Before the State of Nevada

Government Employee-Management

Relations Board

INTERNATIONAL ASSOCIATION OF
FIREFIGHTERS LOCAL NO. 731,

Complainant/Respondent,

V.
CITY OF SPARKS,

Respondent/Complainant.

The INTERNATIONAL ASSOCIATION OF FIREFIGHTERS LOCAL NO. 731
(“Union,” “Complainant/Respondent” or “Local 7317), answers CITY OF SPARKS’
(“Respondent/Cross Complainant” or “City”) Amended Cross Complaint as follows, in
paragraphs numbered to correspond to the paragraph numbers in the Amended Cross Complaint

and with headings and subheadings corresponding to the headings and subheadings used in the

Complaint.
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CASE NO.: 2025-001

INTERNATIONAL ASSOCIATION OF
FIREFIGHTERS LOCAL NO. 73I’s
ANSWER TO AMENDED CROSS
COMPLAINT

LOCAL 731°S ANSWER TO AMENDED CROSS COMPLAINT
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JURISDICTION

1. Answering paragraph 1 of the Amended Cross Complaint, Local 731 admits the
City is and was a “Govemment Employer” pursuant to NRS 288.060 and that the City’s current
mailing address is 431 Prater Way, Sparks, NV 89431. To the extent this paragraph contains
additional allegations or allegations inconsistent with this admission, Local 731 denies same.

2. Answering paragraph 2 of the Amended Cross Complaint, Local 731 admits Local
731 was and is an “employee organization” pursuant to NRS 288.040 and or a “labor organization,’
and that its current mailing address is 9590 S. McCarran Blvd, Reno NV 89523, To the extent
this paragraph contains additional allegations or allegations inconsistent with this admission,
Local 731 denies same.

3. Answering paragraph 3 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response in required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph 3.

4, Answering paragraph 4 of the Amended Cross Complaint, Local 731 denies every
allegation therein.

5. Answering paragraph 5 of the Amended Cross Complaint, Local 731 admits the
parties have reached an agreement on a successor Collective Bargaining Agreement (“CBA”)
covering July 1, 2024, to June 30, 2025. To the extent this paragraph contains additional

allegations or allegations inconsistent with this admission, Local 731 denies same.
FACTUAL ALLEGATION

Force Hire Grievance Background Facts

6. Answering paragraph 6 of the Amended Cross Complaint, Local 731 admits that

it filed a grievance regarding the City’s use of Force Hiring in March of 2022 (hereinafter *“Force

LOCAL 731’S ANSWER TO AMENDED CROSS COMPLAINT
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Hire Grievance™). To the extent this paragraph contains additional allegations or allegations
incensistent with this admission, Local 731 denies same.

7. Answering paragraph 7 of the Amended Cross Cornplaint, Local 731 admits the
Force Hire Grievance proceeded through the grievance process which included Local 731°s
moving the Grievance to arbitration. To the extent this paragraph contains additional allegations
or allegations inconsistent with this admission, Local 731 denies same.

8. Answering paragraph 8 of the Amended Cross Complaint, Local 731 admits the
parties attempted to resolve the Force Hire Grievance outside of arbitration. To the extent this
paragraph contains additional allegations or allegations inconsistent with this admission, Local
731 denies same.

9. Answering paragraph 9 of the Amended Cross Complaint, Local 731 admits that
it has filed additional grievances that are related to the Force Hire Grievance. To the extent this
paragraph contains additional allegations or allegations inconsistent with this admission, Lacal
731 denies same.

10. Answering paragraph 10 of the Amended Cross Complaint, Local 731 admits it
filed grievance regarding ambulance usage/staffing (“Ambulance Grievance 22-009”). To the
extent this paragraph contains additional allegations or allegations inconsistent with this
admission, Local 731 denies same.

11.  Answering paragraph 11 of the Amended Cross Complaint, Local 731 admits that
in July of 2023, the parties reached an agreement placing limits of the Force Hire usage and
staying the Force Hire Grievance for six months (“Side Letter”). To the extent this paragraph
contains additional allegations or allegations inconsistent with this admission, Local 731 denies
same.

12.  Answering paragraph 12 of the Amended Cross Complaint, Local 731 admits it

filed a subsequent grievance that was related to the Ambulance Grievance 22-009 regarding

LOCAL 731’5 ANSWER TO AMENDED CROSS COMPLAINT
3




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

(“Ambulance Grievance 24-004”). To the extent this paragraph contains additional allegations or
allegattons inconsistent with this admission, Local 731 denies same,

13.  Answering paragraph 13 of the Amended Cross Complaint, Local 731 admits the
parties conducted settlement discussions in or around September of 2024 regarding the Force Hire
Grievance and Ambulance Grievances 22-009 and 24-004 (collectively referred to as
“Ambulance Grievances™). To the extent this paragraph contains additional allegations or
allegations inconsistent with this admission, Local 731 denies same.

14.  Answering paragraph 14 of the Amended Cross Complaint, Local 731 admits the
parties conducted settlement discussions in or around September of 2024 regarding the Force Hire
Grievance and Ambulance Grievances. To the extent this paragraph contains additional
allegations or allegations inconsistent with this admission, Local 731 denies same.

15.  Answering paragraph 15 of the Amended Cross Complaint, Local 731 admits the
parties resolved the Ambulance Grievances to include a 5% pay bump for ambulance work. To
the extent this paragraph contains additional allegations or allegations inconsistent with this
admission, Local 731 denies same.

16.  Answering paragraph 16 of the Amended Cross Complaint, Local 731 admits that
it sought a limitation mechanism to the use of Force Hires, including allowing employees a certain
number of refusals. To the extent this paragraph contains additional allegations or allegations
inconsistent with this admission, Local 731 denies same.

17. Answering paragraph 17 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 17 and, on that basis, denies every allegation therein.

18.  Answering paragraph 18 of the Amended Cross Complaint, Local 731 admits that
the Union and City met on September 4, 2024, and discussed the Force Hire Grievance and

Ambulance Grievance and that the Union sought to have any negotiated elements to any

LOCAL 731’8 ANSWER TO AMENDED CROSS COMPLAINT
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resolution to the Force Hire Grievance to be incorporated into the Parties” CBA. To the extent
this paragraph contains additional allegations or allegations inconsistent with this admission,
Local 731 denies same.

19.  Answering paragraph 19 of the Amended Cross Complaint, Local 731 admits the
City reneged on its prior agreement to include the agreed-to limits in the Side Letter into the CBA.
To the extent this paragraph contains additional allegations or allegations inconsistent with this
admission, Local 731 denies same.

20.  Answering paragraph 20 of the Amended Cross Complaint, Local 731 admits that
at some point after the September 4, 2024, meeting that the City offered to make the SOP changes
irrevocable for two years. To the extent this paragraph contains additional allegations or
allegations inconsistent with this admission, Local 731 denies same.

21.  Answering paragraph 21 of the Amended Cross Complaint, Local 731 admits the
Standard Operating Procedure (“SOP”) referred to in the Amended Cross Complaint may be
unilaterally changed by the City provided they are properly posted pursuant to the CBA. To the
extent this paragraph contains additional allegations or allegations inconsistent with this
admission, Local 731 denies same.

22.  Answering paragraph 22 of the Amended Cross Complaint, Local 731 admits that
at some point after the September 4, 2024, meeting that the City offered to make the SOP changes
irrevocable for two years. To the extent this paragraph contains additional allegations or
allegations inconsistent with this admission, Local 731 denies same.

NRPC 4.4 Violation — Force Hire Grievance

23.  Answering paragraph 23 of the Amended Cross Complaint, Local 731 admits the
City provided a proposed MOU via email on or about September 6, 2024, to resolve the Force
Hire and Ambulance Grievances. To the extent this paragraph contains additional allegations or

allegations inconsistent with this admission, Local 731 dentes same.

LOCAL 731°S ANSWER TO AMENDED CROSS COMPLAINT
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24,  Answering paragraph 24 of the Amended Cross Complaint, Local 731 denies
every allegation therein.

25, Answering paragraph 25 of the Amended Cross Complaint, Local 731 denies
every allegation therein.

26.  Answering paragraph 26 of the Amended Cross Complaint, Local 731 denies
every allegation therein.

27.  Answering paragraph 27 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
27,

28.  Answering paragraph 28 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
28.

29.  Answering paragraph 29 of the Amended Cross Complaint, Local 731 admits
Steward Stewart has met with Attorney Coberly about pending grievances. To the extent this
paragraph contains additional allegations or allegations inconsistent with this admission, Local
731 denies same.

30.  Answering paragraph 30 of the Amended Cross Complaint, Local 731 admits that
Local 731°s counsel was cc’d on an email dated May 20, 2024, from Darren Jackson to Jessica
Coberly. To the extent this paragraph contains additional allegations or allegations inconsistent

with this admission, Local 731 denies same.

LOCAL 731’S ANSWER TO AMENDED CROSS COMPLAINT
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31.  Answering paragraph 31 of the Amended Cross Complaint, Local 731 admits the
MOU was provided to Local 731°s counsel sometime after the City sent it to Local 731. To the
extent this paragraph contains additional allegations or allegations incensistent with this
admission, Local 731 denies same.

32.  Answering paragraph 32 of the Amended Cross Complaint, Local 731 admits
Local 731°s counsel saw the MOU provided by the City. To the extent this paragraph contains
additional allegations or allegations inconsistent with this admission, Local 731 denies same.

33.  Answering paragraph 33 of the Amended Cross Complaint, Local 731 admits it
takes issue with the City reneging on its prior commitment to include limitations to the Force Hire
Program in the CBA and, instead, putting the restrictions in the SOP’s purportedly to allow the
City to unilaterally rescind those restrictions. To the extent this paragraph contains additional
allegations or allegations inconsistent with this admission, Local 731 denies same.

34.  Answering paragraph 34 of the Amended Cross Complaint, Local 731 admits the
MOU contained a comment stating “[jjust confirming that SOP’s can be amended without the
notice & comment process.” To the extent this paragraph contains additional allegations or
allegations inconsistent with this admission, Local 731 denies same.

35.  Answering paragraph 35 of the Amended Cross Complaint, Local 731 admits the
MOU purported to amend SOP 1.16 to provide for a process for the Force Hire Program. To the
extent this paragraph contains additional allegations or allegations inconsistent with this
admission, Local 73] denies same.

36.  Answering paragraph 36 of the Amended Cross Complaint, Local 731 admits
Local 731°’s counsel emailed Ms. McCormick notifying her that the MOU appears to have
comments from counsel to its client. To the extent this paragraph contains additional allegations

or allegations inconsistent with this admission, Local 731 denies same.

LOCAL 731°S ANSWER TO AMENDED CROSS COMPLAINT
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37.  Answering paragraph 37 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
37.

38.  Answering paragraph 38 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
38.

39.  Answering paragraph 39 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
39.

40.  Answering paragraph 40 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
40.

41.  Answering paragraph 41 of the Amended Cross Complaint, Local 731 denies
every allegation.

42.  Answering paragraph 42 of the Amended Cross Complaint, Local 731 admits

Local 731°s counsel recognized the MOU appeared to have comments from counsel to its clients

LOCAL 731°’S ANSWER TO AMENDED CROSS COMPLAINT
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and that it showed bac faith bargaining. To the extent this paragraph contains additional
allegations or allegations inconsistent with this admission, Local 731 denies same.

43.  Answering paragraph 43 of the Amended Cross Complaint, Local 731 denies
every allegation.

44,  Answering paragraph 44 of the Amended Cross Complaint, Local 731 admits the
City and Local 731 met to discuss the City’s proposed MOU on or about October 2, 2024. To the
extent this paragraph contains additional allegations or allegations inconsistent with this
admission, Local 731 denies same.

45.  Answering paragraph 45 of the Amended Cross Complaint, Local 731 admits it
had multiple concerns with the City’s proposed MOU and that it conveyed those concerns to the
City during the meeting with the City on or about October 2, 2024. To the extent this paragraph
contains additional allegations or allegations inconsistent with this admission, Local 731 denies
same.

46. Answering paragraph 46 of the Amended Cross Complaint, Local 731 admits the
parties discussed the comments attached to the MOU during the meeting on or about October 2,
2024. To the extent this paragraph contains additional allegations or allegations inconsistent with
this admissicn, Local 731 denies same.

47.  Answering paragraph 47 of the Amended Cross Complaint, Local 731 admits
Local 731°s counsel conveyed concerns regarding Chief White not following through on
representations he made in the past. To the extent this paragraph contains additional allegations
or allegations inconsistent with this admission, Local 731 denies same.

48.  Answering paragraph 48 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in

paragraph 48 and, on that basis, denies every allegation therein.

LOCAL 731'S ANSWER TO AMENDED CROSS COMPLAINT
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49.  Answering paragraph 49 of the Amended Cross Complaint, Local 731 denies
every allegation therein.

50.  Answering paragraph 50 of the Amended Cross Complaint, Local 731 admits the
parties discussed the MOU during the meeting on or about October 2, 2024, with Local 731
proposing edits to the MOU. To the extent this paragraph contains additional allegations or
allegations inconsistent with this admission, Local 731 denies same.

51.  Answering paragraph 51 of the Amended Cross Complaint, Local 731 admits that
after the October 2, 2024, meeting, the City provided another proposed MOU to resolve the Force
Hire Grievance and Ambulance Grievances on or about October 15, 2024, To the extent this
paragraph contains additional allegations or allegations inconsistent with this admission, Local
731 denies same.

52.  Answering paragraph 52 of the Amended Cross Complaint, Local 731 admits that
on or about November 4, 2024, it provided a qualified acceptance to amending the SOP to make
the SOP as it relates to Force Hires unchangeable for two years subject to an arbitrator’s decision
on whether the Force Hire Program was a subject of mandatory bargaining within the MOU with
the understanding that should the arbitrator rule that it was a subject of mandatory bargaining the
subject changes to the SOP would be incorporated into the CBA. To the extent this paragraph
contains additional allegations or allegations inconsistent with this admission, Local 731 denies
same.

53.  Answering paragraph 53 of the Amended Cross Complaint, Local 731 admits that
on or about November 13, 2024, the City provided additional edits to the MOU removing Local
731’s qualification to its acceptance of the SOP provision. To the extent this paragraph contains
additional allegations or allegations inconsistent with this admission, Local 731 denies same.

54.  Answering paragraph 54 of the Amended Cross Complaint, Local 731 admits the

Force Hire Grievance proceeded to arbitration on February 5 and 6, 2025. To the extent this

LOCAL 731'S ANSWER TO AMENDED CROSS COMPLAINT
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paragraph contains additional allegations or allegations inconsistent with this admission, Local
731 denies same.

55.  Answering paragraph 55 of the Amended Cross Complaint, Local 731 admits that
on or about February 4, 2025, it submitted a draft MOU to the City. To the extent this paragraph
contains additional allegations or allegations inconsistent with this admission, Local 731 denies
same.

56.  Answering paragraph 56 of the Amended Cross Complaint, Local 731 admits the
February 4, 2025, draft MOU was different than its November 4, 2024, draft MOU. To the extent
this paragraph contains additional allegations or allegations inconsistent with this admission,
Local 731 denies same.

57.  Answering paragraph 57 of the Amended Cross Complaint, Local 731 admits the
City rejected the Union’s February 4, 2025, draft MOU and that it submitted another draft MOU
to Local 731 on or about February 5, 2025. To the extent this paragraph contains additional
allegations or allegations inconsistent with this admission, Local 731 denies same.

58.  Answering paragraph 58 of the Amended Cross Complaint, Local 731 denies
every allegation therein.

59.  Answering paragraph 59 of the Amended Cross Complaint, Local 731 admits
every allegation therein.

False Statement to EMRB — Group Health Care Grievance

60.  Answering paragraph 60 of the Amended Cross Complaint, Local 73] lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 60 and, on that basis, denies every allegation therein.

61.  Answering paragraph 61 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in

paragraph 61 and, on that basis, denies every allegation therein.
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62.  Answering paragraph 62 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 62 and, on that basis, denies every allegation therein.

63.  Answering paragraph 63 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 63 and, on that basis, denies every allegation therein,

64.  Answering paragraph 64 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 64 and, on that basis, denies every allegation therein.

65.  Answering paragraph 65 of the Amended Cross Complaint. Local 731 admits that
the health benefits and changes thereto are governed by a Group Health Care Committee
(“GHCC”) comprising of 1 voting member from three (3) recognized bargaining units (Operating
Engineers, Sparks Police Protective Association, and Local 731) pursuant to the CBA between
the City and Local 731. To the extent this paragraph contains additional allegations or allegations
inconsistent with this admission, Local 731 denies same.

66.  Answering paragraph 66 of the Amended Cross Complaint, Local 731 admits the
GHCC did not vote on the changes to employee health benefits implemented by the City in
January 2024. To the extent this paragraph contains additional allegations or allegations
mgconsistent with this admission, Local 731 denies same.

67.  Answering paragraph 67 of the Amended Cross Complaint, Local 731 denies
every allegation therein. .

68.  Answering paragraph 68 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in

paragraph 68 and, on that basis, denies every allegation therein.

LOCAL 731'S ANSWER TO AMENDED CROSS COMPLAINT
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69.  Answering paragraph 69 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 69 and, on that basis, denies every allegation therein.

70.  Answering paragraph 70 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 70 and, on that basis, denies every allegation therein.

71.  Answering paragraph 71 of the Amended Cross Complaint, Local 731 admits the
GHCC did not vote on the City’s TPA selection. To the extent this paragraph contains additional
allegations or allegations inconsistent with this admission, Local 731 denies same.

72.  Answering paragraph 72 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not suhject to admission or denial. Tnsofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
72.

73.  Answering paragraph 73 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 73 and, on that basis, denies every allegation therein.

74.  Answering paragraph 74 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 74 and, on that basis, denies every allegation therein.

75.  Answering paragraph 75 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in

paragraph 75 and, on that basis, denies every allegation therein.
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76.  Answering paragraph 76 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 76 and, on that basis, denies every allegation therein.

77.  Answering paragraph 77 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 77 and, on that basis, denies every allegation therein.

78.  Answering paragraph 78 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 78 and, on that basis, denies every allegation therein.

79.  Answering paragraph 79 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 79 and, on that basis, denies every allegation therein.

80.  Answering paragraph 80 of the Amended Cross Complaint, Local 731 admits that
beginning on or about January 1, 2024, healthcare provisions were changed to require review for
medical necessity for physical therapy after 25 visits. To the extent this paragraph contains
additional allegations or allegations inconsistent with this admission, Local 731 denies same.

81.  Answering paragraph 81 of the Amended Cross Complaint, Local 731 admits that
prior to on or about January 1, 2024, there was no requirement for review of medical neces;v,ity
for physical therapy after 25 visits. To the extent this paragraph contains additional allegations or
allegations inconsistent with this admission, Local 731 denies same.

82.  Answering paragraph 82 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 82 and, on that basis, denies every allegation therein.

83.  Answering paragraph 83 of the Amended Cross Complaint, Local 731 denies

every allegation therein.
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84.  Answering paragraph 84 of the Amended Cross Complaint, Local 731 admits the
new TPA plan requires review of medical necessity for physical therapy after 25 visits before
authorizing further therapy visits which provides for a potential barrier or bar to physical therapy
visits beyond 25. To the extent this paragraph contains additional allegations or allegations
inconsistent with this admission, Local 731 denies same.

85.  Answering paragraph 85 of the Amended Cross Complaint, Local 731 admits the
Union and City discussed the Union’s concermns regarding the City’s changing of TPA’s in early
May of 2024. To the extent this paragraph contains additional allegations or allegations
inconsistent with this admission, Local 731 denies same.

86.  Answering paragraph 86 of the Amended Cross Complaint, Local 731 admits that
it provided the City with a document with citations to changes in healthcare benefits pursuant to
the new TPA in early May of 2024. To the extent this paragraph contains additional allegations
or allegations inconsistent with this admission, Local 731 denies same.

87.  Answering paragraph 87 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 87 and, on that basis, denies every allegation therein.

88.  Answering paragraph 88 of the Amended Cross Complaint, Local 731 admits it
filed a grievance on or about May 9, 2024, regarding implementation of changes to the healthcare
plan (hereinafter referred to as “Grievance $2024-002"). To the extent this paragraph contains
additional allegations or allegations inconsistent with this admission, Local 731 denies same.

89.  Answering paragraph 89 of the Amended Cross Complaint, Local 731 admits that
Grievance $2024-002 indicates awareness as of April 8, 2024. To the extent this paragraph

contains additional allegations or allegations inconsistent with this admission, Local 731 denies

same.
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90.  Answering paragraph 90 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
90.

91.  Answering paragraph 91 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
91.

92.  Answering paragraph 92 of the Amended Cross Complaint, Local 731 admits the
City denied Grievance S2024-002 at Setp 1. To the extent this paragraph contains additional
allegations or allegations inconsistent with this admission, Local 731 denies same.

93.  Answering paragraph 93 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 93 and, on that basis, denies every allegation therein.

94.  Answering paragraph 94 of the Amended Cross Complaint, Local 731 admits the
June 24, 2024, letter from the City Attorney’s Office to the City Manager (“June 24, 2024,
Letter”) alleges that certain concerns raised by Local 731 did not demonstrate differences in
benefits. To the extent this paragraph contains additional allegations or allegations inconsistent
with this admission, Local 731 denies same.

95.  Answering paragraph 95 of the Amended Cross Complaint, Local 731 admits the
June 24, 2024, Letter alleges that any physical therapy that did not produce improvement should
have been denied under both the old TPA and new TPA plan, To the extent this paragraph contains

additional allegations or allegations inconsistent with this admission, Local 731 denies same.
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96.  Answering paragraph 96 of the Amended Cross Complaint, Local 731 admits that
on or about June 25, 2024, that there was a meeting with City personnel and Union personnel
regarding the Group Health Plan. To the extent this paragraph contains additional allegations or
allegations inconsistent with this admission, Local 731 denies same.

97.  Answering paragraph 97 of the Amended Cross Complaint, Local 731 admits that
during the meeting on or about June 25, 2024, it discussed issues that at least one of its members
was facing regarding the number of physical therapy visits. To the extent this paragraph contains
additional allegations or allegations inconsistent with this admission, Local 731 denies same.

98.  Answering paragraph 98 of the Amended Cross Complaint, Local 731 denies
every allegation therein.

99.  Answering paragraph 99 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
99.

100. Answering paragraph 100 of the Amended Cross Complaint, Local 731 admits it
had numerous questions and concerns regarding the health plan and that it has raised them with
the City multiple times and in multiple ways. To the extent this paragraph contains additional
allegations or allegations inconsistent with this admission, Local 731 denies same.

101.  Answering paragraph 101 of the Amended Cross Complaint, Local 731 admits the
Step I meeting on Grievance S2024-002 occurred on or about July 16, 2024. To the extent this
paragraph contains additional allegations or allegations inconsistent with this admission, Local
731 denies same.

102.  Answering paragraph 102 of the Amended Cross Complaint, Local 731 admits the

Step 1 meeting on Grievance $2024-002 occurred on or about July 16, 2024. To the extent this
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paragraph contains additional allegations or allegations inconsistent with this admission, Local
731 denies same.

103.  Answering paragraph 103 of the Amended Cross Complaint, Local 731 admits the
Step I1 meeting on Grievance S2024-002 occurred on or about July 16, 2024. To the extent this
paragraph contains additional allegations or allegations inconsistent with this admission, Local
731 denies same.

104. Answering paragraph 104 of the Amended Cross Complaint, Local 731 admits
that its position has consistently been that any change to the City’s Plan document must go before
the GHCC for approval. To the extent this paragraph contains additional allegations or allegations
inconsistent with this admission, Local 731 denies same.

105. Answering paragraph 105 of the Amended Cross Complaint, Local 731 denies
every allegation therein.

106. Answering paragraph 106 of the Amended Cross Complaint, Local 731 admits it
agreed to a 90-day extension to the City’s Step Il response deadline to Grievance $2024-002. To
the extent this paragraph contains additional allegations or allegations inconsistent with this
admission, Local 731 denies same.

107. Answering paragraph 107 of the Amended Cross Complaint, Local 731 admits
sending a representative to the GHCC meeting on or about Jul)} 18, 2024, and that the
representative was late because the City did not have an avenue to allow the representative, who
was on duty at the time of the meeting, to attend and that its representative abstained from voting
on the agenda because the agenda was to vote on changes to a Health Plan that was never formally
adopted. To the extent this paragraph contains additional allegations or allegations inconsistent
with this admission, Local 731 denies same.

108. Answering paragraph 108 of the Amended Cross Complaint, Local 731 denies

every allegation therein.
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109. Answering paragraph 109 of the Amended Cross Complaint, Local 731 admits the
agenda was not approved at the GHCC meeting on or about July 18, 2024. To the extent this
paragraph contains additional allegations or allegations inconsistent with this admission, Local
731 denies same.

110.  Answering paragraph 110 of the Amended Cross Complaint, Local 731 admits
that there was a bargaining session on July 24, 2024. To the extent this paragraph contains
additional allegations or allegations inconsistent with this adinission, Local 731 denies same.

111.  Answering paragraph 111 of the Amended Cross Complaint, Local 731 admits
that adding health savings account, inclusion of high deductible plans, more favorable sick leave
conversions and/or higher percentages for retiree coverage were discussed with the City. To the
extent this paragraph contains additional allegations or allegations inconsistent with this
admission, Local 731 denies same.

112.  Answering paragraph 112 of the Amended Cross Complaint, Local 731 denies
every allegation therein.

113.  Answering paragraph 113 of the Amended Cross Complaint, Local 731 admits
that the City Manager did indicate that one or more of the proposals listed in paragraph 111
required approval by the GHCC. To the extent this paragraph contains additional allegations or
allegations inconsistent with this admission, Local 731 denies same.

114. Answering paragraph 114 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 114 and, on that basis, denies every allegation therein..

115. Answering paragraph 115 of the Amended Cross Complaini, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in

paragraph 115 and, on that basis, denies every allegation therein..
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116. Answering paragraph 116 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufticient to form a belief as to the truth of the allegations contained in
paragraph 116 and, on that basis, denies every allegation therein.

117.  Answering paragraph 117 of the Amended Cross Complaint, Local 731 admits the
City requested a 90-day extension to the City’s Step IT response deadline to Grievance 52024-
002. To the extent this paragraph contains additional allegations or allegations inconsistent with
this admission, Local 731 denies same.

118. Answering paragraph 118 of the Amended Cross Complaint, Local 73! admits it
agreed to a 90-day extension to the City’s Step II response deadline to Grievance 52024-002. To
the extent this paragraph contains additional allegations or allegations inconsistent with this
admission, Local 731 denies same.

119.  Answering paragraph 119 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 119 and, on that basis, denies every allegation therein.

120. Answering paragraph 120 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 120 and, on that basis, denies every allegation therein.

121.  Answering paragraph 121 of the Amended Cross Coﬁplaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 121 and, on that basis, denies every allegation therein.

122,  Answering paragraph 122 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in

paragraph 122 and, on that basis, denies every allegation therein.
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123.  Answering paragraph 123 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained jn
paragraph 123 and, on that basis, denies every allegation therein.

124. Answering paragraph 124 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 124 and, on that basis, denies every allegation therein.

125.  Answering paragraph 125 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 125 and, on that basis, denies every allegation therein.

126. Answering paragraph 126 of the Amended Cross Complaint, Local 731 admits
Crawforth spoke about the 25-visit checkpoint at the GHCC meeting on September 19, 2024. To
the extent this paragraph contains additional allegations or allegations inconsistent with this
admission, Local 731 denies same.

127.  Answering paragraph 127 of the Amended Cross Complaint, Local 731 admits it
was asserted that the median average for physical therapy visits was about 12 during the GHCC
meeting of September 19, 2024. To the extent this paragraph contains additional allegations or
allegations inconsistent with this adinission, Local 731 denies same.

128. Answering paragraph 128 of the Amended Cross Complaint, Local 731 admits
that it was alleged at the September 19, 2024, GHCC meeting that certain other municipalities
check for medical necessity after 25 visits. To the extent this paragraph contains additional
allegations or allegations inconsistent with this admission, Local 731 denies samé.

129. Answering paragraph 129 of the Amended Cross Complaint, Local 731 admits
that during the September 19, 2024, GHCC meeting it was asserted that seven members exceeded
25 physical therapy visits. To the extent this paragraph contains additional allegations or

allegations inconsistent with this admission, Local 731 denies same.
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130. Answering paragraph 130 of the Amended Cross Complaint, Local 731 admits the
GHCC approved medical necessity review at the 25" visit for medically necessary therapies at
the 9/19/24 GHCC meeting. To the extent this paragraph contains additional allegations or
allegations inconsistent with this admission, Local 731 denies same,

131.  Answering paragraph 131 of the Amended Cross Complaint, Local 731 admits
that it did not vote on General Business Item 7.2, To the extent this paragraph contains additional
allegations or allegations inconsistent with this admission, Local 731 denies same.

132.  Answering paragraph 132 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 132 and. on that basis, denies every allegation therein.

133. Answering paragraph 133 of the Amended Cross Complaint, Local 731 admits it
was provided a letter dated October 3, 2024, purportedly from the City Attomey’s Office to the
City Manager regarding the City Attorney Office’s purported analysis that there were no changes
in benefits between Hometown Health and UMR plans. To the extent this paragraph contains
additional allegations or allegations inconsistent with this admission, Local 731 denies same.

134.  Answering paragraph 134 of the Amended Cross Complaint, Local 731 admits it
did not ask for further clarification after being provided with the October 3, 2024, letter. To the
extent this paragraph contains additional allegations or allegations inconsistent with this
admission, Local 731 denies same.

135.  Answering paragraph 135 of the Amended Cross Complaint, Local 731 admits the
City denied the GHCC Grievance in its Step II response. To the extent this paragraph contains
additional allegations or allegations inconsistent with this admission, Local 731 denies same.

136. Answering paragraph 136 of the Amended Cross Complaint, Local 731 denies

every allegation therein.
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137.  Answering paragraph 137 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
137.

False Statements in Negotiations — Light Duty Grievance
138.  Answering paragraph 136 of the Amended Cross Complaint, Local 731 admits to

filing a prievance regarding light duty (“Light Duty Grievance™). To the extent this paragraph
contains additional allegations or allegations inconsistent with this admission, Local 731 denies
same.

139.  Answering paragraph 139 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
139.

140.  Answering paragraph 140 of the Amended Cross Complaint, Local 731 admits it
believes the way the City handled the assignment to light duty assignments of employees due to
worker’s compensation injuries violated the CBA. To the extent this paragraph contains
additional allegations or allegations inconsistent with this admission, Local 731 denies same.

141.  Answering paragraph 141 of the Amended Cross Complaint, Local 731 admits
argued that the CBA required that either (a) employees put on a 40-hour work schedule for light
duty due to a workers’ compensation injury be fully transitioned to a 40- hour schedule, including
pay rate and benefits, and the City’s past practice of keeping employees’ pay and henefits on a
56-hour schedule and only changing the work schedule to a 40-hour schedule violated the CBA;

or (b) employees on light duty due to a workers’ compensation injury should stay on a 56-hour
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schedule for their schedule, pay, and benefits, because temporarily transitioning 56-hour
employees to a 40-hour schedule due to workers’ compensation injuries violated Nevada statute.
To the extent this paragraph contains additional allegations or allegations inconsistent with this
admission, Local 731 denies same.

142, Answering paragraph 142 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
142.

143.  Answering paragraph 143 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 143 and, on that basis, denies every allegation therein.

144,  Answering paragraph 144 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 144 and, on that basis, denies every allegation therein.

145.  Answering paragraph 145 of the Amended Cross Complaint, Local 731 admits the
City denied the Light Duty Grievance at Step 1 of the grievance process. To the extent this
paragraph contains additional allegations or allegations inconsistent with this admission, Local
731 denies same.

146.  Answering paragraph 146 of the Amended Cross Complaint, Local 731 admits to
meeting with the City regarding the Light Duty Grievance. To the extent this paragraph contains
additional allegations or allegations inconsistent with this admission, Local 731 denies same.

147.  Answering paragraph 147 of the Amended Cross Complaint, Local 731 admits to
meeting with the City regarding the Light Duty Grievance. To the extent this paragraph contains

additional allegations or allegations inconsistent with this admission, Local 731 denies same.
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148.  Answering paragraph 148 of the Amended Cross Complaint, Local 731 admits its
position is that the facts and circumstances surrounding the Light Duty Grievance are
distinguishable from the Nevada Supreme Court case Taylor v. Truckee Meadows Fire Protection
District, 479 P.3d 995, 1001— 02 (Nev. 2021) and that notwithstanding that the City’s practice is
unlawful. To the extent this paragraph contains additional allegations or allegations inconsistent
with this admission, Local 731 denies same.

149.  Answering paragraph 149 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
149.

150. Answering paragraph 150 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Tnsofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
150.

151. Answering paragraph 151 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 151 and, on that basis, denies every allegation therein.

152.  Answering paragraph 152 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph

152.
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153.  Answering paragraph 153 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
153.

154. Answering paragraph 154 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 154 and, on that basis, denies every allegation therein.

155. Answering paragraph 155 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 155 and, on that basis, denies every allegation therein.

156. Answering paragraph 156 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 73] denies the allegations contained in Paragraph
156.

157. Answering paragraph 157 of the Amended Cross Complaint, Local 731 lacks
knowledge or information sufficient to form a belief as to the truth of the allegations contained in
paragraph 157 and, on that basis, denies every allegation therein.

158. Answering paragraph 158 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph

158.
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159.  Answering paragraph 159 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insotar as a response is required and subject
to and without watving this objection, Local 731 denies the allegations contained in Paragraph
159.

FIRST CLAIM FOR RELIEF
Prohibited Practice under NRS 288.270(2)(b)—Unethical Review of Privileged
Communications

160. Local 731’s responses contained in all proceeding paragraphs of this Answer are
incorporated herein by reference as if fully set forth herein.

161. Answering paragraph 161 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
{o and without waiving this objection, Local 731 denies the allegations contained in Paragraph
161.

162.  Answering paragraph 162 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
162.

SECOND CLAIM FOR RELIEF
Prohibited Practice under NRS 288.270.(2)(b) — False Statements to the EMRB
163. Local 731’s responses contained in all proceeding paragraphs of this Answer are

incorporated herein by reference as if fully set forth herein.
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164. Answering paragraph 164 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
164.

165. Answering paragraph 165 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
165.

166. Answering paragraph 166 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are impreper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
166.

THIRD CLAIM FOR RELIEF
Prchibited Practice under NRS 288(2)(b) — Bad Faith Negotiations

167. Local 731°s responses contained in all proceeding paragraphs of this Answer are
incorporated herein by reference as if fully set forth herein.

168. Answering paragraph 168 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph

168.
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169. Answering paragraph 169 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
169.

170.  Answering paragraph 170 of the Amended Cross Complaint, Local 731 objects to
the allegations contained therein to the extent they call for a legal conclusion, as such allegations
are improper and not subject to admission or denial. Insofar as a response is required and subject
to and without waiving this objection, Local 731 denies the allegations contained in Paragraph
170.

PRAYER FOR RELIEF

171.  Answering the requests for relief 1-7 in the Amended Cross Complaint, Local 731

denies that Respondent/Cross Complainant is entitled to any relief.
AFFIRMATIVE DEFENSES

1. Failure to State a Claim: The Amended Cross Complaint fails to state a cognizable
prohibited practice under NRS Chapter 288.

2. Statute of Limitations: The claims raised in the Cross Complaint are untimely.

3. Lack of Jurisdiction: The Board lacks authority and jurisdiction to hear and decide
the claims raised in the Cross Complaint.

4, Waiver: The Complainant, by its own actions, inactions, or conduct, has waived
any right to assert the claims in the Cross-Complaint.

5. Estoppel: The Complainant is estopped from pursuing the claims due to its own
representations, conduct, or agreements, upon which Local 731 reasonably relied.

6. Laches: The Complainant unreasonably delayed in bringing the claims, resulting

in prejudice to Local 731.
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7. Good Faith Conduct: Local 731 has acted in good faith at all times relevant to the
allegations in the Cross-Complaint and has fulfilled its obligations under NRS Chapter 288.

8. Failure to Identify a Specific Prohibited Practice: The Cross-Complaint fails to
allege any specific prohibited practice as defined by NRS 288.270 or other applicable provisions.

9. No Demonstrable Harm: The Complainant has not suffered any tangible harm as
a result of the alleged actions of Local 731, and therefore, no relief is warranted.

10.  Mootness: The claims are moot because the circumstances giving rise to the
allegations have been resolved or are no longer applicable.

11. Unclean Hands: The Complainant’s own conduct, actions, or omissions
coniributed to or caused the alleged harm, and therefore, the Complainant is barred from seeking
relief.

12.  Failure to Mitigate: The Complainant has failed to mitigate any alleged damages
or harm, and therefore, any relief should be limited or denied.

13.  Lack of Causal Connection: The alleged harm or violations are not the result of
Local 731’s actions, and there is no causal connection between the alleged conduct and the claims
asserted.

14, Collective Bargaining Agreement Supersedes Claims: The claims asserted are
governed by the terms of the Collective Bargaining Agreement (CBA), which supersedes any
claim before the EMRB.

15.  Compliance with Statutory and Contractual Obligations: Local 731 has complied |
with all obligations under NRS Chapter 288, applicable regulations, and any relevant contractual
provisions.

16.  Public Policy Considerations: The relief sought by Complainant would violate

public policy, including principles governing collective bargaining and labor relations.
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17.  Reservation of Additional Defenses: In the event further inquiry reveals the
applicability of additional affirmative defenses, Local 731 reserves the right to amend its Answer
to specifically assert additional defenses.

WHEREFORE, this answering Complainant/Respondent prays as follows:

1. That Respondent/Cross Complainant take nothing by way of this Cross Complaint;
2. That judgement be awarded in favor of this answering Complainant/Respondent,

International Association of Firefighters Local No. 731;

3. That this answering Complainant/Respondent, International Association of Firefighters

Local No. 731, be awarded attorney’s fees and costs in this matter; and

4. For such other and further relief as the B;')ard deems just and appropriate.

DATED this 20* day of March, 2025.

Respectfully submitted,

/s/ Alex Velto

Alex Velto, Esq.

Nevada State Bar No.14961

Paul Cotsonis, Esq.

Nevada State Bar No. 8786

REESE RING VELTO, PLLC

200 S. Virginia Street, Suite 655

Reno, Nevada 89501

T: 775-446-8096

E: alex'a rrvlav yvers.com
paul(@rrvlawyers.com
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CERTIFICATE OF SERVICE
T hereby certify that on March 20%, 2025, T have sent a true and correct copy of the
foregoing INTERNATIONAL ASSOCIATION OF FIREFIGHTERS LOCAL NO. 731’s

ANSWER as addressed via email to wduncan «ccitvofsparks.us and jcoberlv@cityofsparks.us. I

also have filed the document with the Nevada Government Employee-Management Relations

Board via its email address at emrb{@business.nv.gov:

CITY OF SPARKS
Wesley Duncan, Esq.
wduncan‘iecitvots)arks.us
Jessica Coberly
icoberlyv(@cityofsparks.us

/s/Rachael L. Chavez
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City of Sparks (Complainant/Respondent)

Motion to Defer
and
Renewed Motion to Dismiss
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an Order denying both motions on May 22, 2025. Following the Board’s Order, on June 12, 2025,
the parties filed pre-hearing statements identifying the evidence each party planned to rely on
before the Board at a hearing. Based on the evidence listed, the Board issued an Order to stay the
proceedings on July 3, 2025, determining that the “on~going arbitration of the [Group Health]
grievance brought by Complainant” may warrant deferral by the Board to the Arbitrator’s decision.
Order at 2. The Board ordered the matter stayed pending the Arbitrator’s award and decision, and
that “aftet the receipt of the Arbitrator’s award and decision, the prevailing party shall file a motion
to defer.” Id.

The Arbitrator’s October 6, 2025 award and decision (hereinafter “Opinion” or “Op.”)
regarding the Group Health Grievance concluded that “no benefits provided by the [City’s]
healthcare plan were improperly changed following the implementation of the current Plan
Document” and consequently “[n]o violation of the [CBA] has been proved” by Local 731 and
determined “[t]he [Group Health] grievance is DENIED.” Op. at 36. Given the Arbitrator’s
determination that the City was the prevailing party on all issues raised during the Arbitration and
in accordance with the Board’s Order, the City files this Motion to Defer Local 731°s second claim
in this pending matter regarding the Group Heaith Gricvance. Although the Complaint’s first claim
regarding the Force Hire Grievance was not directly addressed by that decision sufficient for a
cognizable deferral motion, testimony from both the subject Group Health Grievance Arbitration
and the February 2025 Force Hire Grievance Arbitration demonstrate that a renewed motion to
dismiss the first claim is also appropriate.

IL. STANDARD OF REVIEW

Regarding the Motion to Defer, the Board applies a five-part test relative to deferral in
arbitration, acknowledging that the Board shall defer to an arbitration decision if:
1. The arbitration proceedings were fair and regular;
2. The parties agreed to be bound;
3. The decision was ‘not clearly repugnant to the purposes and policies of the
{Employee-Management Relations Act]’;

4, The contractual issue was factually parallel to the unfair labor practice issue; and
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5. The arbitrator was presented generally with the facts relevant to resolving the [unfair
labor practice].

City of Reno v. Reno Police Dept., 118 Nev. 889, 896 (2003) (per curiam) {adopting the NLRB
deferral standard as the Board’s standard). “The party asking this Board to reject an arbitration
award has the burden of demonstrating that the five-part test above was not met.” AFSCME Local
4041 v. State of Nevada, Case No. 2023-019 and 2023-029, Item #909 at 2 (July 28, 2025).

In evaluating a Motion to Dismiss, NAC 288.200(1)(c) requires that a Complaint contain
“[2] clear and concise statement of the facts constituting the alleged practice sufficient to raise a
justiciable controversy under Chapter 288.” “If there is a lack of sufficient facts to give rise to a
justiciable controversy, there is also a lack of probable cause.” Nevada Services Employee Union
v. Clark County Water Reclamation District, Case No. 2024-030, Item #905 at 1 (Dec. 17, 2024).
“In order to show ‘bad faith’, a complainant must present ‘substantial evidence of fraud, deceitful
action or dishonest conduct,’” which cannot rest on a “single isolated incident” but rather “the
totality of the conduct thronghout negotiations.™ International Association of Fire Fighters Local
5046 v. Elko County Fire Protection District (“IAFF Local 5046”), Case 2019-011, ltem #847-A
at 5 (July 8, 2020) (citation omitted).

oI~ ARGUMENT
The Arbitrator’s Opinion (Exhibit A) and the sworn testimony from the Group Health

Arbitration (Exhibit B) demonstrate that Local 731’s entire Complaint should be deferred and
dismissed. Local 731°s second claim, relating to the City’s handling of the Group Health
Grievance. should be deferred because the Arbitrator’s Opinion fully addressed the factual claims
therein and determined they were baseless, All five deferral factors were fulfilled through the
Arbitration process and the ensuing Opinion. Accordingly, the Board should defer to the
Arbitrator’s explicit factual determination that the City’s requested extensions during the Group
Health Grievance process were “to allow for a thorough review of the concems raised,” Op. at 17,
and not to persuade the Sparks Police Protective Association (SPPA) to vote in any particular way
as alleged by Local 731 before the Board. Compl. § 45. The Arbitrator determined there was “no
indication [the Group Health Care] Committee [(GHCC)"—of which SPPA is a voting member—
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“operated under the sway of the City in general, or with regard to ’thc issues raised by [Local 731].
Op. at 29.

The Arbitrator’s Opinion also established certain facts that eliminated bases on which
Local 731 intended to rely on to demonstrate bad faith under its Force Hire claim, warranting a
renewed motion to dismiss. First and foremost, if Local 731’s Group Health Grievance is deferred,
then the first claim regarding the Force Hire Grievance negotiations represents a single isolated
incident, and a finding of bad faith categorically cannot rest on a “single isolated incident.” IAFF
Local 5046, Item #847-A at 5 {citation omitted). Local 731°s Force Hire Claim alleged two factual
scenarios that smounted to a single alleged act of bad faith: (1) that the parties reached a verbal
contractual agreement that the City purportedly “reneged” on two days later when it sent a draft
Memorandum of Understanding (MOU) retaining certain management rights, and (2) that the
intemally-directed attomney-client comments demonstrated the City intended to continue to
“reserve” its authority over such policy changes. Local 731 Prehearing Statement at 6-7.!
Ultimately, those allegations both turn on whether there was a verbal contractual agreement made
by the parties in the September 4 Grievance meeting, wherein Local 731 memnbers Darren Jackson
and Mike Szopa participated in a conversation with the City’s Fire Chief White and Division Chief
Keller. Compl. 9 13, Local 731 inust rely solely on those two individuals’ testimony to convince
the Board that the contractually-required “meeting of the minds” occurred. May v. Anderson, 121
Nev. 668, 672, 119 P.3d 1254, 1257 (2005) (“preliminary negotiations do not constitute a binding

contract unless the parties have agreed to all material terms,” and such an enforceable contract

! Again, internal discussions regarding the mechanics of proposed MOU terms cannot be evidence
of bad faith, See Clark County Association of School Administrators vs. Clark County School
District, Case No. A1-045593, Item #394 at 13 (Oct. 24, 1996) {observing “the expression of any
views, argument, or opinion shall not be evidence of an unfair labor practice, so long as such
expression contains no threat of reprisal or force or promise of benefit” (citation omitted)). The
City’s intemal privileged discussion of the mechanics of the MOU terms does not evince a “threat
of reprisal,” id., as they were not directed to Local 731 at all, which Local 731’s Answer
acknowledges—the comments “appeared” privileged, or directed internally. Ans. to Am. Cross-
Compl. 7 42. Not only were these comments not directed to Local 731, but Local 731 should not
have reviewed apparently privileged communications.
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requires a “meeting of the minds®’}.

But in the Group Health Arbitration, Local 731°s witness Mr. Jackson demonstrably lied

in sworn testimony before the Arbitrator—as established below—and the Arbitrator specifically

acknowledged that confrary testimony from the City’s witness on that topic was therefore
“uncontroverted.” Op. at 6. Because Local 731 now cannot credibly rely on Mr. Jackson’s
testimony in proving its Force Hire Claim, the Board should dismiss the Force Hire Claim as
wholly lacking “sufficient facts.” Local 731 can now only feasibly rely on Mr. Szopa to potentially
credibly claim that on September 4, 2024 the Fire Chief and Division Chief verbally agreed to
amend the CBA to incorporate limits on the City’s ability to force hire—which both the Fire Chief
and Division Chief would deny. Furthermore, both Local 731 counsel and Mr. Szopa already
previously testified that the at-issue September 4™ meeting constituted a negotiation to change the
CBA, See Exhibit C (Force Hire Arbitration Tr. Day 2, 49:3-23)—which would make it subject
to the parties’ applicable CBA Ground Rules, requiring all such agreements to be in writing. Thus,
even if the testimony of one witness (Mr. Szopa) could out-weigh the testimony of the Fire Chief
and the Division Chief in order to establish the veracity of the factual allegations as to a purported
verbal agreement, that factual basis is nevertheless irrelevant given that any such agreement had
to have been in writing. The Force Hire claim is wholly lacking in “sufficient facts”, and becanse
the second claim (the Group Health Care Grievance) must now be deferred pursuant to the
Arbitrator’s Opinion, “the totality of the conduct throughout negotiations™ evinces the City’s good
faith and fails to provide even an inference of bad faith, thereby warranting dismissal of the entirety
of this Complaint. IAFF Local 5046, ltem #847-A at 5 (citation omitted).

A All Five Deferral Factors Are Salisfied as to Local 731°s Second Claim—the
Group Health Grievance.

The Group Health Arbitration award and underlying testimony demonstrates that the
proceedings were fair and regular, the parties agreed to be beund, and the decision is in accordance
with the purposes and policies of the Act. The Arbitrator’s Opinion and swom testimony from the

Arbitration directly address the issue raised and wholly refutes the factual allegations underiying

that claim.
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Under Factor 1, the proceedings were fair and regular as “[bJoth parties had an opportunity
to present their arguments to the Arbiter through their respective legal representatives which
included the presentation of witnesses, oral argument and the filing of written briefs.” 4¥SCME
Local 4041, Item #909 at 2; see Group Health Arbitration Tr. Day 3, p. 226:20-26 (parties
stipulating to admitted exhibits). Both parties followed the CBA provisions regarding choosing an
arbitrator and mutually agreed upon dates and times. CBA Art. L(5); Group Health Arbitration Tr.
Day 1, p. 267:7-12 (Local 731 discussing extending the arbitration). The first factor is satisfied
given there are no allegations from either party on the record that the Arbitrator conducted unfair
proceedings. See Op. at 2 (summarizing the evidentiary process and timeline of the Arbitration);
see also Charles Ebarb v. Clark County and Clark County Water Reclamation District, Case No.
2018-006, ftem No. 843 at 9 (June 28, 2019) (en banc) (identifying proceedings that are not fair
or regular where “critical evidence was not presented to the arbitrator” or “evidence was
deliberately withheld” (citation omitted)). In fact, over the City’s objection, the Arbitrator allowed
Local 731 to present the testimony of their expert witness who was not disclosed to the City until
one business day prior to the Arbitration, further highlighting the procedural faimess provided to
Local 731. Op. at 20.

Under Factor 2, “[tjhere is no dispute by Complainant or Respondent that the parties agreed
to be bound by the grievance and arbitration processes set out in the CBA.” AFSCME Local 4041,
Item #909 at 2. The Arbitrator was selected “by agreement of the parties.” Group Health
Arbitration Tr. Day 1, p, 6:16-17. Pursuant to the CBA Section L(5), the parties accordingly
“authorized the Arbitrator to determine” the statement of the issue, Op. at 2, and the Arbitrator
found the Grievance arbitrable, id at 8, but that “[n]o such violation of the parties” Collective
Bargaining Agreement has been proved.” Id. at 34.

Pursuant to Factor 3, the Arbitrator’s decision correctly applied case law and secondary
sources to arrive at findings and conclusions that were consistent with Nevada Law. The Arbitrator
evaluated the factfinding decision that created the GHCC, id. at 9, the applicable contractual
provision of the CBA, id., see also id. at 25-27, the factual details of the Grievance Process, id. at

17-19, chose to accept expert testimony from Local 731°s expert, id. at 20, adopted Local 731°s
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expert’s proffered definition of “benefits,” id. at 21, analyzed whether a past practice supported
Local 731°s position, id at 22-25, and applied that analysis to determine the City did not violate
the CBA. Jd at 27-33. This analysis cited extensively to both parties® evidence, briefs, and
testimony, see generally id, at 1-35, and incorporated secondary sources. See, e.g., id. at 23, 25.
Therefore, the Arbitrator’s decision fulfilled deferral Factor 3.

Factor 4 requires that the contractual issue was factually parallel to the unfair labor practice
issue and Factor 5 requires that the Arbitrator was presented generally with the facts relevant to
resolving the unfair labor practice issue. Cify of Reno, 118 Nev. at 896, To determine whether
issues are factually parallel, the Board acknowledges that often the “the arbitration issue is one of
contraciual interpretation while the unfair labor practice issue is whether the Respondent failed to
bargain in good faith,” but the issues are stili factually parallel if the determination of the
contractual issue was “resolved by the same facts.” Infernational Association of Fire Fighters,
Local 4068 and Van Leuven v. Town of Pahrump (IAFF Local 4068), Case No. 2017-009, ltem
No. 833 at 9 (Nov. 14, 2018) (quoting Reichold Chemicals, 275 NLRB 1414, 1415 (1985)). Here,
the Arbitrator made factual determinations that directly impacted Local 731°s Group Health claim
before the Board and concluded it was baselessness. Local 731°s Complaint alleges the City’s
request for a continuance to consider the Group Health Grievance was “an excuse to delay the
Grievance process to allow Responded to ... sway SPPA’s vote in favor of approving the changes
... to the healih plan.” Compl. q 35; see also id. 9§ 45 (the continuance was “to buy [the City] time
to pressure the SPPA member of the GHCC to vote in favor of ... Respondents[’] changes to the
Health Plan”). But during the Arbitration, Local 731 representative Mr. Stewart testified that Local
731 expected to offer liberal extensions and that “we basically understood that they’re going to
need time and we said take what time you need, what extensions you need, let us know, let’s just
stay within the -- put everything in writing.” Group Health Tr. Arbitration Day 3, p. 11:20-24. Mr.
Stewart further explained that specifically after meeting with the City Manager in summer 2024,
Local 731 explicitly expected the City “would request another request another extension because
of the lengthy depth of work needed” to resolve Local 731’s remaining concemns within the

Grievance. Id. at Day 3, p. 36:7-8. The City specifically asked Mr. Stewart at the Arbitration:
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Q: So you made multiple references to the City Attomey’s Office needing time and

the City needing time to look into the allegations made by Local 731 due to the

depth of the issues. So it’s your understanding that those extensions were sought

for more time to look at the issue?

A: Yes.

Id at Day 3, p. 44:9-15 {(emphasis added).

As a result of these colloguies, the Arbitrator determined that the City’s extensions were
sought for one reason—"[tthe parties agreed to extend timelines for the City’s response to allow
for a thorough review of the concemns raised.” Op. at 17. And after an exhaustive review of the
operations of the GHCC and the GHCC vote on September 19, 2024 referenced in Local 731°s
Complaint, id. at 22-28, 30-33, the Arbitrator determined that in that GHCC meeting “[t]he
unions’ representatives provided input, raised challenges, brought questions and concerns to the
fore, and were deliberative when taking action on issues under consideration. There_is no

indication the Committee [which included SPPA | operated under swav of the City in veneral. or

with recard to the issues raised by the Union.” Id. at 29 (emphasis added). Therefore, pursuant to

Factors 4 and 5, Local 731’s Group Health Grievance claim that the City’s extensions were an
“excuse” to “sway SPPA” was directly evaluated, addressed, and dismissed. Dennison Nat. Co.,
296 NLRB 169, 170 (1989) (“As to whether the parties penerally presented the arbitrator with
facts relevant to the statutory issue, the record shows that the arbitrator received ample evidence,
i.e., the parties® contract and evidence of past practice. The Board would necessarily consider the
same facts in reaching a decision on the Union’s [bad faith] allegation. Accordingly, we find that
the arbitrator was presented generally with the facts relevant to resolving the unfair labor
practice.”).

Here, as in IAFF Local 4068, “it is evident that the Arbitrator considered and made
numerous and detailed factual findings, and was presented generally with the facts relevant to
resolving the unfair labor practice.” Item No. 833 at 7. The Arbitrator’s decision included
evaluation of “the same facts” under Factor 5 and “[t]hus, the issues are factually parallel”

pursuant to Factor 4. Robert Ortiz v. Service Employees International Union, Local 1107, Case
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No. 2020-021, Item No. 879 at 5, 6 (citation omitted}. In a well-reasoned and thoughtful opinion,
the Arbitrator fulfilled the five deferral factors and determined the City did not violate the CBA in
changing Third Party Admimistrators. Accordingly, the City urges the Board to defer the second
claim in the Complaint as resolved by the Arbitrator’s factual findings and Order.

B. Arbitration Testimonmy Demonstrates the First Claim is Legally Insufficient.

“In order to show ‘bad faith’, a complainant must present ‘substantial evidence of fraud,
deceitful action or dishonest conduct.”™ [AFF Local 4068, Item No. 833 at 5 (citations omitted),
Particularly when discussing conduct during negotiations, “[a] party’s conduct at the bargaining
table must evidence a sincere desire to come to an agreement, The determination of whether there
has been such sincerity is made by ‘drawing inferences from conduct of the parties as 8 whole.””
City of Reno v. International Association of Firefighters, Local 731 (IAFF, Local 731), Item No.
253-A at 8-9 (Feb. 8, 1991) (quoting NLRB v. Ins. Agent’s Int'l Union, 361 U.S. 488 (1970)).

Local 731°s Force Hire claim in this matter is that the parties came to a vetbal agreement
on a change to the CBA on September 4, 2024, and the draft MOU circulated a few days later
(which proposed some Force Hire language to be implemented imto the CBA and some ForceHhire
language to be implemented into policy) did not propose the changes to the CBA that Local 731
believed should have been included, evincing bad faith. Compl. Y 14-15. Local 731’s argument
relies on two legal principles, both of which must be viable for this claim to survive dismissal: that
Local 731 can produce sufficient evidence to demonstrate a meeting of the minds occurred during
a verbal meeting in the manner set forth in the Complaint’s allegations, and that a verbal agreement
can constitute a binding contract in the labor negotiation context. Local 731°s Arbitration
testimony from the Force Hire and Group Health Arbitrations demonstrates both those Jegal

principles are not met here, and therefore the claim fails on each of those bases. Consequently, the

Board should dismiss the first ¢laim.

1. Given Basic Contract Principles, Local 731 Cannot Prove the Parties
Agreed on an Amendment to the CBA.

Local 731 cannot produce sufficient facts to demonstrate there was a meeting of the minds

with Chief White such that the parties agreed to incorporate “a specific number of refusals of Force
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Hires per sixth month period” into the CBA, Compl. q 14, even if both its witnesses (Mr. Jackson
and Mr. Szopa) could credibly testify as such. Verbal testimony about negotiations, absent other
proof and contradicted by later written agreement, is insufficient as a matter of law lo establish
that a meeting of the minds, or mutual assent, actually occurred. As the District of Nevada observed
in a recent case,

[tlhough these terms were essential, [plaintiff] failed to prove that the parties agreed
to them. [A witness] testified that the parties entered into an agreement, but I do not
find that testimony credible or persuasive. It may be true that [defendant] made oral
representations lo [the witness], but I do not find that those representations
amounted to an agreement.. .. nothing in the documents corroborates that the parties
entered into a contract or agreed to these terms on a specific timeline. In light of
the frequency of email exchanges between the parties and the fact that they entered
into multiple wrilten agreements, it strains credulity that no one on either side
would at least send an email listing the essential terms of the contract at some point
in the parties’ yearslong relationship.

JB Carter Eniers., LLC v. Elavon, Inc., 2023 WL 5206887, at *15 (D. Nev. Aug. 11, 2023}, aff’d
in relevant part, rev’d in part and remanded, No. 23-16142, 2025 WL 17112 (Sth Cir. Jan. 2,
2025). Two parties providing conflicting testimony disagreeing about whether an oral agreement
was reached demonstrates there was no mutual assent. See JB Carter Enters., LLC v. Elavon, Inc.,
No. 23-16142, 2025 WL 17112, at *2 (Sth Cir. Jan. 2, 2025) (“The parties presented conflicting
testimony about whether there was a firm understanding that [defendant] would provide [services]
by a particular date. The district court did not clearly err in finding that [plaintiff] failed to prove
a meetimg of the minds by a preponderance of the evidence.”).

“Under Nevada law, ‘[m]utual assent is determined under an objective standard applied to
the outward manifestations or expressions of the parties.” ‘If the outward words and acts of the
parties can reasonably be interpreted as acceptance, then mutual assent exists.” CF Staffing Sols.,
LLC v. Dist. Healthcare Servs., LLC, 2025 WL 1279716, at *4 (D. Nev. May 2, 2025) (citations
omitted). “With respect to contract formation, preliminary negotiations do not constitute a binding
contract unless the parties have agreed to all material terms.” May, 121 Nev. at 672, 119 P.3d at
1257. Here, the Complaint admits that the MOU draft—provided two days after the September 4™

conversation—proposed some changes to the CBA, but did not put the Force Hire limits into the

10
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CBA but rather into policy. Compl. 4 18. Local 731 does not allege in its Complaint that there is
any written manifestation of its alleged verbal agreement to put such limits into the CBA.
Furthermore, Local 731 admitted in its Answer to the Cross-Complaint that it accepted the
incorporation of the Force Hire limits into the policy as a term of the MOU in later drafts. See Ans.
to Am. Cross-Compl. § 52 (“Local 731 admits that on or about November 4, 2024, it provided a
qualified acceptance to amending the SOP to make the SOP as it relates to Force Hires
unchangeable for two years ....”). By all “outward words and acts,” CF Staffing Sols., 2025 WL
1279716 at *4, the parties did not evince that they agreed upon placing the Force Hire Limits in
the CBA during that September 4 meeting, but rather that the parties agreed the limits would be in
policy. Cf Merchants’ Mut. Ins. Co. v. Lyman, 82 U.S. 664, 670~71 (1872) (“We think it equally
clear, that the te;ms of the contract having been reduced to writing, signed by one party and
accepted by the other at the time the premium of insurance was paid, neither pariy can abandon

that instrument. as of no value in ascertaininy what the contract was. and resort to the verbal

necotiations which were preliminary to its execution. for that purpose, The doctrine is too well
seitled that all previous negotiations and verbal staternents are merged and excluded when the
parties assent to a written instrument as expressing the agreement.” (emphasis added)). Here, there
was a written ingtrument that Local 731 later assented to in writing. Therefore, because Local 731°s
Complaint and Pre-Hearing Statement does not allege any written evidence that could possibly
support its first claim, and all the written evidence in fact establishes the opposite, the claim should

be dismissed as insufficient to demonstrate bad faith.

2. The Group Health Arbitration Testimony Established Mr. Jackson is
Not a Credible Witness,

Local 731’s prehearing statement indicates it plans to rely solely upon Mr. Jackson and Mr.
Szopa to testify regarding the alleged “agreement reached with the City” from September 4, 2024.
Local 731 Prehearing Staternent at 10-11. The entirety of the claim relies upon the contested
testimony of these two witnesses, one of whom now lacks any reliability. Specifically, Mr. Jackson
lied on the record in the Group Health Arbitration regarding a different conversation from 2024

with SPPA’s President Detective Nick Slider, as established during Arbitration and discussed

11
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below. As such, Mr. Jackson’s testimony should not be considered by the Board as evidence
whether there was a verbal agreement to incorporate the Force Hire limits into the CBA because
he is demonstrably not credible.

Mr. Jackson attempted to conceal that he had reached out to at least one other union that
ultimately declined to join Local 731’s Group Health Grievance. When asked during the Group
Health Arbitration if he had “ask{ed] those unions to join in this grievance,” he responded *not
directly, no. I—I did not really have contact with either Union directly.” Group Health Arbitration
Tr. Day 1, p. 172:14-15. Mr. Jackson said he “d[id] remember when ... I saw specifically SPPA
members, 1 asked [SPPA members] to please have their president contact me and he never did.”
Id at Day 1, p. 173:10-12. When asked again to confirm he “never contacted [the SPPA president]
directly” he responded unequivocally “No. I did not have his contact info, that’s why I was
reaching out to [SPPA members] to try to get it.”” Jd at Day 1, p. 173:14—15. Mr. Jacksen further
claimed there were changes in the SPPA presidency in 2023/2024, meaning the identity of the
SPPA president “might have even switched twice” and he “d[i]dn’t know” if he even knew who
the SPPA president was in April 2024. Id. at Day 1, p. 173:17-25. Unfortunately for Mr. Jackson
and his failed attempt to deceive the Arbitrator, Detective Slider has been SPPA President since
February 2023 and still is the President, Id. at Day 3, p. 184:1-6—there were no changes in the
time period Mr. Jackson mentioned.

Further establishing Mr. Jackson’s dishonesty, on Day 2 of the Arbitration, prior o the City
introducing evidence of his multiple and substantive conversations with SPPA President Detective
Slider, Mr, Jackson changed his testimony and said “I didn’t think I spoke to him directly.” /d. at
Day 2, p. 165:20-21 (emphasis added). But the Arbitrator recalled his testimony that “the president
did not contact him or that he never contacted him” from Day 1 of the Arbitration. Jd. at Day 2, p.
169:14-19. That was false testimony, as demonstrated by the introduction of SPPA President
Detective Slider’s phone records, indicating almost an hour of phone conversations with Mr.
Jackson over the course of three phone calls on April 10th and 16th, 2024, Id. at Day 2, p. 169:22—
170:19. President Slider spoke to Mr. Jackson directly on three different occasions on the phone
“specifically in this matter” of Local 731’s Grievance. Jd. at Day 3, p. 186:14-15. Mr. Jackson
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received Detective Slider’s phone number from another Locai 731 member, not an SPPA member,
Id at Day 3, p. 187:11~13, and Mr. Jackson specifically asked Detective Slider to join Local 731°s
Group Health Grievance. Jd. at Day 3, p. 188:17-25. When confronted with the proof of his false
testimony-—the phone records from the year before—Mr, Jackson claimed “I'm not denying now
that I see the record that I made the phone call but I don’t remember it.” Id. at Day 2, p. 170:22—-
24.

But Mr. Jackson’s original testimony on Day 1 of the Arbitration was not unclear, vague,
or at all consistent with his subsequent testimony that he “didn’t remember” a conversation—he
gave detailed, specific answers painting the picture of all his efforts to get in contact with a
supposedly unknown SPPA President, all the while unequivocally stating he was never able to
speak to the SPPA President. Mr. Jackson lied on record, in detail, and at length, to prevent the
Arbitrator from knowing that from the birth of this Group Health Grievance—regarding alleged
issues that should have affected every single employee of the City—that those perceived issues
somehow only impacted a handful of members in one bargeining group. The Arbitrator
acknowledged these misstatements both during the Arbitration, Group Health Tr. Day 2, p.
169:14-19, and in her Opinion, where she specified that it was “[u]ncontroverted” that Mr.
“Jackson wanted to know whether SPPA would be interested in joining the grievance” by citing
to Detective Slider’s phone records at Exhibit 43, Op. at 6, despite Mr. Jackson’s initial testimony
stating he never had the opportunity to make that ask. When “[a] witness [is] willfully false in one
material part of his or her testimony” the witness is “to be distrusted in others™—in fact, in a trial
context, “[t]he jury may reject the whole of the testimony of a witness who has willfully swom
falsely as to a material point.” Burns v. State, 88 Nev. 215, 219, 495 P.2d 602, 604, n.3 (1972)
{(approving this Jury Instruction in a criminal jury trial proceeding).

Perhaps cognizant that such facts reflected poorly on the Grievance and inherently
undermined any of its merit, Mr. Jackson attemnpted to hide that fact and only admitted that he
contacted Detective Slider when he was found out. This behavior is not consistent with good faith
and the Board should not accept his testimony, particularly those statements that are

uncorroborated by a written document, See Littor Sys., 300 NLRB 324, 403 (1990) (“Even if an
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insisted-upon position does not fall within the category of the ‘predictably unacceptable,’ if it is
taken for reasons which are nonexistent or demonstrably (alse, the Board and the Courts will find
that the position has been taken in bad faith.” (citation omitted)); see also Ewing v. Sargent, 87
Nev. 74, 78, 482 P.2d 819, 821-22 (1971) (“it is the prerogative of the trier of fact to evaluate the
credibility of any witness’s testimony, and to reject it, at least where the testimony of the witness
is contradicted as in the instant case, is impeached, is inherently incredible, or conflicts with other
evidence or inferences arising from evidence™).”

3. The Force Hire Arbitration Testimony Established that Local 731°s
Counsel and Witness Mr. Szopa Viewed the Discussion of the MOU as
a Contract Negotiation—Meaning a Written Agreement Was
Required.

The Force Hire Grievance Arbitration transcript from February 6, 2025 reveals that Local
731 viewed the discussion with Chief White as contract negotiations, meaning that its assertion in
its April 17, 2025 Opposition to the City's initial Motion to Dismiss patently misled the Board as
to Local 731°s view of the discussion. The City’s initial Motion to Dismiss argued that the Board’s
precedent required a writing to demonstrate an agreement had been reached between the parties,
and Local 731 responded in Opposition that the City’s cited caselaw was specific to “contract
negotiations” and “involved a situation where the parties set ground rules specifically requiring
agreements be reduced to writing,” which was “unlike this instance.” Local 731 Opp’n to Mot. to
Dismiss at 5. But that was not Local 731’s counsel’s position at the subsequent Force Hire
Arbitration, and both Local 731 counsel and Mr. Szopa’s testimony in that Arbitration
demonstrates that Local 731 viewed the discussion as a contract negotiation—meaning a writing
was required to establish that there was any agreed-to change to the CBA.

Local 731 counsel Mr. Velto {also counsel of record for this Complaint) specifically argued

at the Force Hire Arbitration that he “disagree[d]” that the September 4" conyersation was “not a

2 For further context, police officers who are documented lying in any situation or proceeding—
both formal and informal—are fired, as the fact of their prior false testimony would be introduced
as Brady evidence in any future court hearing and their credibility is irevocably dameged. Group
Health Arbitration Tr. Day 3, p. 185:11-22.
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Therefore, the City reasserts that where “[t]he Board finds no evidence of a written and
initialed agreement concemning the issue of” implementing the Force Hire limits into the CBA—
despite other changes to the CBA being proposed, it “therefore concludes that no agreement was
reached ... on that subject” and this c¢laim should be dismissed. Reno Municipal Employees
Association vs. City of Reno (RMEA), Case No. A1:045326, Item #93 at 2 (Jan. 11, 1980); see also
NLRB v. Tomco Commc 'ns, Inc., 567 F.2d 871, 883 (9th Cir. 1978) (“The law does not require
that each ... indication of possible acceptance be included in the final contract .... To do so would
hamper the ability of parties to explore their respective positions early in their negotiations. ‘To
bargain collectively’ does not impose an inexorable ratchet, whereby a party is bound by all it has
ever said.”). Thus, where Local 731 contends that under the Force Hire Grievance it wanted the
City’s “authority” to mandate overtime be “limited and those limits were also to be incorporated
into the CBA,” Local 731 Opp’n at 3, such a exchange was a negotiation over CBA contract
terms—falling within RMEA’s and the FY 2025 Ground Rules’ scope of application and a written
agreement was required to demonstrate the parties had a contractual meeting of the minds.

The requirement that agreements regarding changes to a CBA be in writing is consistent
with the Board’s prior approaches to verbal negotiations. In I4FF, Local 731, the Board
determined that the City of Reno’s declination to allow a stenographer record negotiations was not
bad faith, as the proposed “presence of a stenographer” by IAFF during CBA negotistions “can
surely stifle the spontaneous, frank, no-holds-batred exchange of ideas and persuasive forces that
successful bargaining often requires. One party’s insistence upon the presence of a stenographer,
over the objection of the other, creates an uncooperative and repressive climate for collective
bargaining.” Item No. 253-A at 5-6. Similarly here, Local 731 is contending in its Complaint
(though contradictory to their position taken during the Force Hire Arbitration) that an alleged
verbal agreement to amend the CBA occurred in a meeting and the City should be held to the terms
of that undocumented claim, rather than the terms the City decided to formally offer in writing two
days late—which Local 731 then later accepted. Any contrary ruling would have a tremendous
chilling effect on any exchange of ideas in negotiations, due to the fear that a briefly considered or

ambiguously phrased verbal proposal would be taken as a firm offer and any change in wording
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m written conveyance of the final offer would constitute bad faith. That is simply not a cognizable
claim under established law and would render an absurd result.

The Board should therefore “find[] no evidence of a writien and initialed agrecment
concerning the issue of [Force Hire limits in the CBA] and therefore concludes that no agreement
was reached to discontinue or cease negotiations on that subject.... the subsequent events
surrounding the [September] 4th [meeting] do not reflect bad faith bargaining on the part of the
City. The City was entirely justified to continue to negotiate the [Force Hire limits] issue.” RMEA,

Item #93 at 2.

4. The Conduct of the Parties Throughout the Force Hire Grievance As
a Whole Does Not Demonstrate Bad Faith.

As the Board is aware, Local 731 has not filed another bad faith complaint against the City.
But Local 731 has continued to negotiate with the City regarding a resolution to the Force Hire
Grievance following the February 2025 Arbitration and those negotiations resulted in a full
resolution of Grievance in the form of a mutually signed MOU amending the CBA on October 27,
2025. The complete lack of any additional claims of bad faith demonstrate that, with the alleged
exception of the September 2024 conversation, the City has conducted itself in good faith
throughout the proceedings. “In order to show ‘bad faith’, a complainant must present ‘substantial
evidence of fraud, deceitful action or dishonest conduct,”™ which cannot rest on a “single isolated
incident™ but rather “the totality of the conduct throughout negotiations.” I4FF Local 5046, Item
#847-A at 5 (citation omitted). Local 731 does not allege the City acted in bad faith in any other
aspect of this years-long negotiation. That silence demonstrates “there is a lack of sufficient facts
to give rise to a justiciable controversy, [and] there is also a lack of probable cause” for the instant
complaint, Nevada Services Employee Union, Item #905 at 1.

Following Local 731°s filing of its Complaint in January 2025, Local 731 participated in
an Arbitration with the City on the Force Hire Grievance in February 2025 and obtained notice of
the Arbitrator’s decision that the City must negotiate a resolution to the Force Hire Grievance on
May 29, 2025. Beginning immediately after their receipt of the arbitration award, both parties

convened to establish ground rules and a schedule for negotiations pursuant to the arbitration
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award on June 4, 2025. The parties met eight more times for negotiations and ultimately agreed on
a Tentative Agreement (“TA”) to draft an MOU to resolve the Grievance on August 7, 2025. The
MOU based on the TA was circulated to both parties on August 8,2025. Local 731’s membership
would have begun voting on the MOU immediately after it voted to approve the July 1, 2025-June
30, 2027 CBA on September 9, 2025, but the vote needed to be re-noticed to the membership. As
a result, the MOU was not approved by Local 731’s membership until October 17, 2025. Based
on City Council public noticing timelines, the City agreed to put the MOU on the October 27, 2025
Agenda for approval and to submit the required staff report even after the intem;:l deadline of
October 14, 2025 (further evidencing the City’s good faith efforts). On October 20, 2025, Local
731 informed the City that the MOU “passed overwhelmingly” by vote of the membership and the
City included the MOU on its agenda to approve the MOU at the October 27, 2025 meeting. See
Sparks City Council Meeting Agenda, October 27, 2025, https://shorturl.at/2iy2F. Sparks City
Council approved the MOU on October 27, 2025. At that City Council meeting, both Vice
Presidents of Local 731 (Reno Vice President Tom Dunn and Sparks Vice President Mike Szopa)
thanked the City for its partnership during the negotiation process and made no mention of the bad
faith claim before the Board.

The parties to this matter have no other outstanding grievances after the resolution of the
Force Hire and Group Health Grievances, other than the instant claims before the Board. The
remaining Force Hire claim in this Complaint should be dismissed as there is not sufficient
evidence for this claim to survive, a single incident is insufficient to demonstrate “substantial
evidence of ... dishonest conduct” by the City, I4FF Local 5046, Item #847-A at 5 (citation
omitted), and a hearing on the matter would not be an efficient use of the Board’s, the City’s, or

Local 731’s resources.

Iv. CONCLUSION

The Group Health Arbitration testimony and Order fulfilled the five deferral factors such
that Local 731°s second claim must be deferred and dismissed by the Board. Additionally, the

Group Health and Force Hire Arbitration testimony and applicable legal argumentation
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demonstrate the first claim should likewise be dismissed as legally insufficient to state a claim for

bad faith.

Respectfully submitted this 30th day of October, 2025.
WESLEY K. DUNCAN
Sparks City Attorney

By: /s/Jessica L. Coberl)
JESSICA L. COBERLY
Attorneys for Respondent City of Sparks

19




L= - .7 I S " R

MO ON NN NNN N e e b e e e
e -1 & i Ak W RN = o W @ -d st R W N e o

CERTIFICATE OF SERVICE
Pursvant to NRCP 5(b), 1 hereby certify that I am an employee of the Sparks City
Attomey’s Office, Sparks, Nevada, and that on this date, [ am serving the foregoing document(s)
entitted CITY OF SPARKS’ MOTION TO DEFER AND RENEWED MOTION TO

DISMISS on the person{s) set forth below by email pursuant to NAC 288.0701(d)(3):

Alex Veito, Esq.
alex{@rvlawvers.com

Paul Cotsonis, Esq.
aul lawvyers.com

DATED this 30 day of October, 2025.

/s/ Nangy Oriiz
Nancy Ortiz
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ARBITRATOR’S OPINION & AWARD

IN THE MATTER OF THE ARBITRATION BEFORE
ARBITRATOR CHARLENE MACMILLAN

INTERNATIONAL ASSOCIATION
OF FIREFIGHTERS LOCAL NO. 731
Union

I

|

I

|

and |
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CITY OF SPARKS |
Employer |
I
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Health Plan Changes -— Section 3, Article A

APPEARANCES

For the Union:

Alex Velto, Exq.

Reese Ring Velto

200 South Virginia St., Ste 655
Reno, NV 89501

FMCS No,; 251031-00825
Grievance No.; 24-002

Date Issued: October 6, 2025

For the Employer:

Jessiea L Coberly, Esq.
City of Sparks CAO

PO Box 857

Sparks, NV 89432-0857



PRELIMINARY MATTERS

This contract interpretation case arises pursuant to a Collective Bargaining
Agreement to which the International Association of Firefighters Local No. 731 and
the City of Sparks, Nevada are parties. It resolves a dispute over alleged unilateral
changes to benefits affecting the bargaining unit.

An evidentiary hearing was held on May 28 & 29, and June 30, 2025, during
which both parties had opportunities to present argument and evidence, examine
and cross-examine witnesses and make rebuttals. All testimony was given under
;Jath. The record was closed for evidence at the conclusion of the hearing, and the
evidence admitted as of that date formed the basis for all factnal findings contained
in this Award.

The parties filed closing briefs on August 25, 2025, by agreement.

The Statement of the Issue

The parties did not agree on a statement of the issue, and authorized the
Arbitrator to determine its final formulation.

The Union offers that the statement of the issues is: “1. Whether the City
violated CBA §3.A by implementing plan-document changes that modified benefits
without GHCC approval and City Council ratification. 2, Even if all document
changes do not need to go before the GHCC, whether the City violated CBA §3.A by
changing any benefits without GHCC approval and City Couneil ratification. 3.
Whether the grievance is timely and arbitrable. 4. What the appropriate remedy
should be”.1

1 Brief at 7. At hearing, the Union stated the issues as follows: “Whether the City violated the Collective
Bargaining Agreement Section 3(A) when it implemented a change to the health Plan Document and benefits
without abiding by the process outlined in the Collective Bargaining Agreement requiring it to get spproval from
the Group Health Care Committee for those changes”; and “Whether the City violated NRS 288.150 when it
failed to negotiate changes to the insurance plan with the Union through the Group Health Care Committee.”
With regard to the latter, et hearing the parties explained they believed this was an acceptable framing of the
issues, because they mutuslly viewed obligations under the CBA as deriving from the Statute (Tr. 3-13:6-18:28),
but each altered their positions at closing. The City standard: “ultimately this Grisvance is not ahout a failure to
bargain such that NRS 288 is implicated, Local 731 is simply arguing that the City is not following the contract
that resulted from that bargaining—a contract issue, nat a statutory one” (Brief at 69); and the Union proffered
the revised issue statement cited above. As its closing arguments were condistent with its revised statement, the
Union is deemed to have amended its pleadings. Violation of NRS 288 is therefore not a matter under
congideration in this Decision,



The Employer frames the issues as: “A, Is the grievance timely? B. If it is
determined the grievance is timely, does the applicable CBA Section 3, Article A(3)
require that the Group Health Care Committee (GHCC) vote on all changes to the
City of Sparks health Plan Document or solely require the GHCC to vote on changes
to benefits in the City of Sparks health Plan Document; C. Regardless, did the City
intentionally change the benefits in the Plan Document to the detriment of any
member without a GHCC vote; and, D. If so, what is the appropriate remedy?

Based on the parties’ submissions, the record, and the Collective Bargaining
Agreement, the issues to be decided are:

1. Is the grievance arbitrable?

2. If yes, did the City violate the Collective Bargaining Agreement by
implementing changes to employee benefits on January 1, 2024, without a
vote of the Group Health Care Commiltee and ratification by the City
Council?

3. If yes, what is an appropriate remedy?

The parties were advised that, in the event the grievance is deemed
inarbitrable, its merits would not be addressed absent their joint, express request.

No such request was made.?

Whether the Grievance Is Arbitrable

The grievance alleges the City of Sparks (“the City”) violated Articles A2b
and A3 of the parties’ Collective Bargaining Agreement by “implement[ing] changes
to the healthcare plan that were not voted on by majority consent from the GHCC,
causing harm...and denial of healthcare treatment previously provided by the plan”
(U1). The Group Health Care Committee (GHCC or “the Committee”) is a labor-
management committee whose purpose is to address matters related to the City’s

health benefits plan.

2 In its closing arguments, while holding that the grievance should be denied as untimely, the City noted that it
“seeks the Arbitrator’s review of the substence of the Grievance regardless” (Brief at 2). Findings on the
arbitrability of the matter were reached prior to receipt of the parties’ closing briefs.

3



The City moved to have the grievance dismissed as inarbitrable on grounds
tbat the grievance was untimely filed. The International Association of Firefighters
Local No. 731 (“the Union”) argued this challenge was barred under Nevada law
because the City first announced its intention to move for dismissal on the morning
of the hearing. NRS 38.231(2) provides: “An arbitrator may decide a request for
summary disposition of a claim or particular issue...Upon request of one party to
the arbitral proceeding if that party gives notice to all other parties to the
proceeding, and the other parties have a reasonable opportunity to respond.” While
the City may not have given prior notice of its intent to challenge arbitrability, in
labor arbitration, a challenge on the arbitrability of a matter is often not deemed
ripe for adjudication until it is brought before an arbitrator. Even so, with respect to
NRS 38.231(2), the Union was allowed “reasonable opportunity to respond” before
this Decision was made, and did so competently, at hearing and in its closing
arguments (Tr. 1-13:8-17:18, Brief at 4, 7-9).

The City asserted the Union came into possession of the information leading
to the grievance on April 8, 2024, but filed the grievance on May 9, 2024, three days
after the contractual deadline. The Union contends it did not have actual knowledge
of the violation until May 7, 2024, and that the violation i8 ongoing.

The Collective Bargaining Agreement between the parties establishes the

following parameters for initiating the grievance procedure:

2. Definition of “Working Day™ For the purpose of this Article, a working day
shall be defined as a normal Monday through Friday workday, holidays
excluded.
3. Time Frames: Grievancea not filed within the required time frames will be
forfeited...The City and Firefighters may agree in writing to extend any time
requirements of this Article.
4. Procedure:
a. STEP 1 - The employee concerned must within twenty (20} working
days from the day [the) employee is grieved, file a written grievance
with the Fire Chief or designee. (Article L}

The provisions defining the filing deadline, and the penalty for failing to meet
it, are clear and nnambiguous and may therefore be enforced as written. However,

the conditions precedent to initiation of the filing require interpretation.



When Did the Grievance Oceur?

The City’s motion was denied because the arguments presented by both
parties demonstrated there were material questions of fact as to the appropriate
point at which the filing timeline should be fixed.

The action being grieved is “the implementation of changes to the healthcare
plan that were not voted on by majority consent from the GHCC, causing harm...”
(U1). As the parties’ Agreement provides that the timeline for filing a grievance
begins “the day [the] employee is grieved”, that day is the effectual ground zero of
the grievance process. In the common parlance, an individual is aggrieved when his
rights are adversely affected.? The rights at issue here relate to the benefits due to

bargaining unit employees under the health benefits plan.

The terminology used in the parties’ Agreement does not explicitly require
knowledge of the adverse effect. However, to the extent it is possible employees’
rights may be adversely affected without their, or their Union’s4, knowledge, the
language must be deemed to require it. This is due to the simple fact that it is
impossible to contest an action or condition of which one is unaware.s

By both parties’ accounts, the alleged benefit would have taken effect on
January 1, 2024. Strictly speaking, this would be the date employees’ rights were
allegedly adversely affected. However, prior to the date and following, the City
explicitly communicated its expectation that the existing plan would be
administered, unchanged, by the new administrator, and the GHCC ostensibly
addressed those benefit changes it wished to implement (C1, C19:1460, C19:1514-5,
C21;1580, C21, U5, U39). As a result, at the time the change in third-party
administrator took effect, it likely was not obvious to the Union that a potential
violation had occurred. The record indicates, however, that the Union was aware of

the issues giving rise to the grievance well in advance of the date it was filed.

3 ref. Gamner, Black’s Law Dictionary 83 (112 Ed. 2004)

¢ While the Collective Bargaining Agreement refers to “the employee”, it is recognized that this is a class action
matter that affects more than a single employee, and that the Union stands in pruxy,

5 “When the running of & limitations period commences with ‘the alleged incident,’ ‘eause,’ or ‘event,’ these terms
may require interpretation, because the date a party knew or should have known of a coniract violation will be
different from the date & grievable action occurred...” Indeed, “some grbitrators...hold that time limits on filing
run onky from the time the Grievant knew or should have known of 2 claim™ (Fairuwather’s Practice ond

Procedure in Labor Arbitration, Schoonhoven, 4 Ed., pp. 128, 129).
5



When Did The Union Become Aware of a Grievable Event?

The record establishes that the Union was in possession of the document
which formed the baais for its determination that the Collective Bargaining
Agreement had been violated by April 8, 2024 (Testimony of Darren Jackson
(“Jackson”), Firefighter and GHCC representative for the Union, at Tr.
2/186:11-187:11). Though it claimed to have been misled by the fact that the
document was identified as a draft, the first page of the document plainly stated it
was effective January 1, 2024. The Union took note of this fact during its review
(C24, U39). More importantly, it was established on the record that by April 10,
2024 the Union had sufficient understanding of the issues it had identified that it

was able to assess potential impacts to its members and determine a grievance was

warranted.

On April 10 and April 16, 2024, Jackson made three phone calls to the
president of the Sparks Police Protective Association (SPPA) Detective Nick Slider
(“Slider™). During these calls, Jackson informed Slider the Union intended to file a
grievance “relating to the City’s 2024 Health Plan Document and the change in the
City’s Third-party administrator”, based on their findings after reviewing the draft
health Plan Document. Jackson wanted to know whether SPPA would be interested
in joining the grievance (Slider Testimony (Uncontroverted), C35, C43). The record
suggests the Union may also have sought OE¥’s participation, though the timing of
such efforts is unclear {Testimonies of Ralph Handel (“Handel”), OE3 Business
Representative; Jackson, C33).

These facts demonstrate the Union was sufficiently informed of the basis for
its grievance as early as April 10i:, 2024. By the terms of the Collective Bargaining
Agreement, the grievance should have been filed no later than May 8%, The Union
informed the City on May 7% of its intention to file a grievance (U10), but did not do
so until May 9th (U1). Therefore, even granting the most favorahle timeline possible,
the grievance was filed at least one day after the contractual deadline. Based on the
plain language of the Collective Bargaining Agreement, it should he forfeit.



Whether the Matter Constitutes an Ongoing Violation

The Agreement prescribes forfeiture where a grievance is not filed within
twenty days of the employee being grieved. Given that the isgues here involve the
provision of health benefits, it may be anticipated that employees in the bargaining
unit may become aware of impacts at various times. For this reason, the Union’s
designation of the grievance as an ongoing violation warrants examination.

An ongoing, or continuing, violation is one in which the condition being
challenged occurs, or may reasonably be expected to occur, repeatedly. It is distinet
from a violation that occurs only once, but whose effects are perpetuated; with a
continuing violation, it is the alleged violation itself that perpetuates. Rather than
revive the timeline for filing a grievance arising from a one-time event, the alleged
improper action spawns separate violations, each with its own timeline for filing.6 A
union may reasonably invoke this anticipated ‘continuing violation’, not to
circumvent the contractual time limits, but to avert a potential slew of similar or
identical grievances. While the continuing violation must be applied with
circumspection, this efficiency of dispute management is one of its advantages.

It is not solely a matter of econoiny, however. The continuing violation is an
anomaly, an exception to the parties’ mutual obligation to adhere to the contractual
time limits. It is allowed for the purpose of preserving the otherwise legitimate
rights of access to the grievance procedure for those who become aggrieved by, or
who become aware of, the alleged violation at some later time, since the
misinterpretation or misapplication of the contract may be imposed upon multiple
employees and/or at varying intervals. Arbitrators recognize the premise must be
narrowly applied so as to avoid the indiscriminate nullification of the contractual

time limits, and will critically assess whether an exception is warranted.

% For exemple, an incorrect application of the contract with regerd to psyment of wapge premiuma can be an
ongoing viclation if there is reason to believe the same incorrect interpretation will be applied to each eligible
employee, in each eligible circumstance (this would not apply to one-off situations or mere mistakes; the
circumstances must be pervasive to some degree). Each such oceurrence would constituts a new grievable event
with its own filing timeline because the premiums have not been paid as required by the CBA. In deference to
established grievance timelines, ramedies in such cases are limited to the date the grievance was filed, since no
timely grievance was filed on the prior violations. Compare this with the 'classic’ example of a non-continuing
violation: lost paychecks resulting from an elleged improper discharge are not considered to be a eontinuing
violation because the onguing loss of wages is merely en effect of the discharge (the alleged impropar action} aod
not additional potentiel violations. An untimely filing of the grievence appealing the discharge eouid not be
cured by characterizing the discharge as a continuing violation.

7



Here, the nature of the claims makes the grievance susceptible of a
continuing violation. While the implementation of the new Plan Document was a
discrete action, and was not timely challenged, it is inextricably linked to the claim
of resulting harm to Union members. The Union has in the course of the dispute
cited impacts to its members such as inability to access treatment and out-of-pocket
costs due to denial of coverage (see for example, C23, U12, U14). Having deemed the
grievance an ongoing violation, it reasonably follows that the Union would consider
those situations, and any others that might subsequently arige, to be covered by the
grievance,

The City argues that concerns arising from difficulty in using benefits are
more appropriately resolved via the Plan’s appeals process. However, the grievance
alleges violation of the parties’ Agreement resulting in provision of unbargained
benefits, not breach of the health plan as an isolated concern. Whether the plan was
changed in breach of the Collective Bargaining Agreement, and whether that caused
harm to any employee, are issues to be resolved on the merits. As to the question of
arbitrability, the matter reasonably attains to the standard of a continuing violation,
since each alleged change in benefits could be grounds for a separate grievance
when applied to a covered employee. On that basis, the grievance must be deemed
arbitrable.”

7 A finding that a matter constitutes a continuing violation is not a finding thet a vieletion occurred. It merely
recogniges thet the timeline for grieving an alleged violation may reasonahly he activated at various intervals.
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BACKGROUND AND FACTUAL FINDINGS ON THE MERITS

In 1991, the City and the Union were parties to 2 factfinding which granted
the City’s proposal “to establish a joint committee which would be empowered to
review costs and benefits provided under the City’s group health programs, with the
objective of maximizing benefits while keeping costs to a reasonable level”. The
Factfinder noted that: “although each individual union participating in the joint
commitfee gives up its individual autonomy, the unions as a group will have three of
five votes on the committee. It inust therefore be presumed that the interests of
employees will be fairly and adequately represented” (U23).

The Group Health Care Committee (GHCC, “the Committee”) thus
established included two other unions with which the City has collective bargaining
agreements, Sparks Police Protective Association (SPPA) and Operating Engineers
(OE3). All three unions were made equal parties and voting members of the
Committee. The contractual provision regarding the GHCC, which has remained
largely unchanged since its inception, appears in each of the unions’ Collective

Bargaining Agreements. It provides:

Article A - AL E
2. b. The City shall maintain an equal or better standard of group health
insurance coverage unless change is agreed to as provided in Paragrapb 3 of
this Article.
3. Group Health Care Comynitiee: The purpose of this Committee is to

discuss cost containment measures and to recommend to the City Couneil any
benefit changes to the City's self-insured group health and life insurance
plan,

The Committee shall be comprised of one (1} voting members and one (1)
alternate member from each of the following recognized bargaining units:

* Operating Engineers (OE3)

* Sparks Police Protective Association (SPPA)

s International Association of Firefighters (JAFF)

The voting member of each recognized bargaining wnit shall have the
authority to bind said bargaining unit to any maodification in benefits
recommended to the City Council subject to ratification of at least two (2} of
the voting members (OE3, SPPA, TAFF). Any two (2) of the listed three (3)
bargaining units can bind the remaining bargaining units to changes to the
City’s self-insured group health and life insurance plans. Any modification in
benefits agreed to by the City Council on recommendation of the committee
ghall be binding upon each represented and non-represented group. {C5, U2,

Ud)



As a self-insured entity, the City uses a third-party administrator to manage
its health benefits program. It was understood within the Committee that the City
had the sole right to select its third-party administrator, and to enter into contracts
to effect such changes. It was also understood that a change in third-party
administrator would not, in itself, affect the benefits provided, because changes to
benefits were the particular purview of the GHCC.

The Medical and Dental Benefits Plan Document & Summary Plan
Description (“the Plan Document”) sets forth the benefits City employees are
entitled to receive and dictates how the plan must be administered. In the years
since its inception, the GHCC has routinely addressed substantive benefit changes
and updates to the Plan Document necessary to effectuate those changes (City Exhs
10, 11, 13, 16, 18 & 46; Union Exhs 24-34).

For most of the Committee’s existence, updates to the Plan Document were
made by the third-party administrator. That changed in or around 2016 when the
City changed began contracting with Hometown Health (HTH), which placed
responsibility for managing the Plan Document back in the hands of the City (C11,
C12, C23:1704; U27, U38). This resulted in changes te the Plan Document format
and language. Those changes were not reviewed or voted on by the GHCC (Jackson
Testimony, C2, C9, C13, C14, C15, U28). During this transition, the GHCC
continued to discuss and take action on proposed changes to benefits (C13, C14,
C15, U28).

In October 2017, the Committee voted on added pre-certification
requirements for out-of-state hospitalization and out-patient surgery, specifying the
point at which pre-certification must occur for those benefits (U30-32). These
changes were included in a larger packet of benefit changes under consideration by
the GHCC.2

8 There is insufficient information an the record to determine whether the pre-certification chenges approved by
the Committece were advanced to the Council for ratification.
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The City Selects a New Third-Party Administrator

At a meeting of the GHCC on September 21, 2023, the City announced its
intention to change its third-party administrator upon expiration of its contract
with HTH, Committee Chair Jill Valdez (“Valdez”) stated,

So, what the TPA choice does not affeci or does not change is number one
benefit levels. The benefit levels are established in the Group Health Plan
Document which is voted on by this Committee and ratified by City Council...

(C19:1460)

In response to questions regarding time for Committee review before the
Council vote, Valdez explained, “the TPA selection is not something that comes to a
vote here. It goes to Council. It’s not a change in benefit levels. The [] role of this
Committee is to make Plan Document design changes...regardless of which TPA
we're using, they have to apply the Group Health Plan Document” (C19:1514-5).

The City Council voted on September 25th, 2023 to approve a three-year
contract with UMR as its third-party administrator. As the new third-party
administrator, UMR would assume responsibility for management of the Plan
Document, including making any needed updates to its content, using its own
standard template (C23:1705, 1759; U38). In preparation for the transition, the City
began “going through specific benefits with UMR.. .just to ensure that all of the
claims are processed as they should be processed based on the intention of the plan

language” (C21:1624).

The mittee Discusses Plan Chances
At the next meeting of the GHCC on December 7, 2023, Valdez made the

following statements regarding the transition to the new third-party administrator:

We've had some questions about the Plan Document and the UMR format. As
you know, each time you do a new implementation, the Plan Document
normally is updated by the new third-party administrator so that it reflects
all the information, the contact information, etc., from the new third-party
administrator. We will have that for January 1.,

The — putting the new information in the new format does not change any of
the henefits that only the Group Health Committee can change. (C21:
1579-80).

11



The Committee discussed some differences in benefits that would be available
through UMR, including access to most hospitals in the state rather than a single
hospital system, and an expanded provider network.

Valdez later addressed questions regarding physical therapy benefits:

So, the Medical Benefit Summary is not meant to override the detail — the

meat, if you will, of the plan...In tbe beginning of the Eligible Medical

Expense over —section, it generally talks about the need for services to be

approved by a physician or other appropriate provider, that they must be

medically necessary...Physical therapy specifically is listed...

...It does talk about excluding things that are not medically necessary or not

physician prescribed. So, medical necessity is something that we see

throughout the Plan Document. It's — it's common. It's — the utilization is
suppoesed to look for medical necessity...So, services for a member who’s not
under the regular care of a physician; so, they're going to seek services that
haven't been — you know, recommended, approved, certified by a physician, is
an exclusion.

ﬁoes physical therapy require pre-certification? The answer to that is no, not

as the plan is written...

Is there a maximum visit of physical therapy in the plan? No, that is not —

there is no cap on the number of physical therapy visits per year.

...because of the number of questions that we’ve gotten on this topic, I wanted

to be as thorough as possible, going over places in the document where it

talks ahout things that are relevant to how thia should be looked at and will

be looked it by UMR. {C21:1616-9)

Acting City Manager and GHCC Committee member Chris Crawforth
(“Crawforth”) added, “This is not something new. This is just something that was
supposed to be occurring over the last seven years, because that’s what our plan
says, but it wasn’t happening...it wasn’t supposed to be happening that way where
you just show up and it gets paid for”. No committee member disputed these
statements from Valdez or Crawforth (C21:1620). The Plan Document as it existed
under HTH included the medieal necessity requirement for treatments such as
physical therapy, but did not specify a limit on the number of visits that would be
covered (Testimonies of Rachel Arulanantham (*Arulanantham”), SPPA GHCC
voting member; Ralph Hande! (“Handel”), OE3 Business Representative; Dion
Louthan (“Louthan”), City Manager; Jackson; Slider; Jarod Stewart (“Stewart”),

Firefighter/Operator and Union Grievance Committee Lead; C2, C23, U16, U38).
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Another agenda item address by the Committee in this December 2023
meeting was the City’s presentation of “some clarifying language that we're making
you aware of, but there are also items that we need your vote on specifically because
they are call outs or changes to potential benefits on the Plan Document.”

(C21:1623):

We're changing the format of the Group Health Plan Document. That does Dot
mean that any henefit levels change...

Where we're looking for your input and/or clarification, it’s with the specific
benefit questions that we did not feel comfortable giving an interpretation for
unless we talked to you about it first because, again, the primary role of the
Group Health Care Committee ie to look at the benefits and try to contain
costs, but alan to make changes and recommendations as necessary.
Specifically, there are six — or five to six items that you'll be voting on...these
are coming up because they’re silent in the plan or a specific language ig not
exactly clarified, s0 we want to clarify. But again, we need your input before
we can make that recommendation.

Here is the list. We've got the usual and customary language. Extended care

facility, hospice care, emergency room, Telehealth and Teledoc. (C21:1623-5)

The Committee voted unanimously, with “possible recommendation to City
Council”, to update the Plan Document to remove “usual and customary claims”
language; to place a cap on extended care “with extension based on medical
necessity and prior authorization”; for “clarifying language regarding in-home
respite care up to eight hours per week for members under Hospice care”; and
against clarifying language to exclude out-of-network Telehealth services. Voting on
removal of language guaranteeing payment for emergency room vigits at 100% and
clarifying language for behavioral health and dermatology services through TeleDoc
was tahled to allow time for discussion with union membership.? No voting member
of the Committee moved for a vote on the anticipated changes to the formatting or
other strictly typographical aspects of the Plan Document (C21:1646-1655, U37).
Arulanantham requested that a discussion on whether the physical therapy benefit
was properly reflected in the Plan Document be added to the agenda for the next
meeting, to ensure consistency with state law.

The contract between the City and UMR was executed on April 30, 2024, with

an effective date of January 1, 2024 (C22).

9 It is not clear from the record whether or when these issues were brought back tp the Committae.
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The Union Identifies Other Changes
On April 4, 2024, the City responded to a public records request from Union

member Darren Partyka (“Partyka”) which sought, among other items, the
healthcare plan documents for 2022, 2023 and 2024. After twenty-five physical
therapy sessions, Partyka had been denied additional treatment on the basis of
medical necessity (Jackson Testimony). In its responee to Partyka’s public records
request, the City noted, “the UMR Plan Document is a draft and it may need to be
extended or delayed due to review of UMR specifications on dissemination” (U5,
U11). The decument contained redline changes to the healthy lifestyle benefit,
making the eligible age 6 instead of age 7, removing a 26-visit cap, adding a $150
benefit limit, and correcting a related typo. These changes had previously been
voted on by the GHCC (C1, U5, U39).

Partyka shared the UMR Plan Document with the Union on or around April
8 2024. Chris Hartwig (“Hartwig”), Firefighter and voting member of the
Committoe on behalf of the Union, identified numerous differences between it and
its predecessor which he believed wers, or could constitute, substantive changes to
the benefits received by Union members, categorizing the issues as “direct changes”,
language changes for which “a change in benefits can be interpreted”, and changes
“in which wording and formatting has changed significantly” (U21, U39).

The Union had discussed these concerns with SPPA president Slider, who
directed Arulanantham to canvass their membership to learn whether any members
were “experiencing difficulty obtaining medical benefits...No members reported any
concerns with receiving medical benefits generally or physical therapy specifically”
(Teatimonies of Arnlanantham, Slider, E35, E36). Though SPPA was invited to join
the grievance, it chose not to do so. OE3 representatives also learned of the
impending grievance, but its officers declined to participate, ostensibly because it
had received no eoncerns from its membership (Handel Testimony).

The Union and the City met on May 7t to digcusa the issues the Union had
raised. During that meeting, the City informed the Union the document it had
received was the Document in effect. The Union filed the grievance two days later,

identifying the matter as an ongoing violation.
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The City contacted UMR on May 23 and outlined 47 “differences that
appear to create a decrease in benefits”. The City noted further that, “There are
other items in the 2024 Plan that simply use different language than the 2022 Plan
which could potentially constitute decreases in benefits”, but that it only included in
the letter those it had positively identified as decreases. The City shared this
communication with the Union. After consulting with UMR, the City proposed
changes to the language in the Plan Document “to ensure the benefits from the 2022
Plan are reflected in the 2024 Plan” (C26, U9).

The Committee Addresses Concerns with the Third-Party Administrator Change

The GHCC held a workshop on June 5, 2024 during which the Committee
addressed specific concerns raised by each of the unions, including IAFF’s list of
issues it had categorized as direct changes, language changes, and changes in
wording and formatting.

In the course of these discussions, UMR’s representative to the City
acknowledged that folic acid screening for women was excluded from the current
plan, but had been expressly provided for in the prior document (1758). Among
other issues addressed was a change in out-of-network coverage for ambulance
service from 60% to 80%, which the City explained had been made to ensure
regulatory compliance; and the Union’s concern that the Plan Document listed 60
more exclusions than the previous document. All other items raised by the Union
were determined not to constitute a change in the benefits received by employees.
Hartwig noted, however, “the point is, is that it's changed and we didn’t vote on it.
Right? And there's a possibility here for a member to have to deal with those costs,
at least temporarily...why not bring the [inaudible} to the group health plan or the
committee and just say these are language differences, uh, there's no change in
benefits, but [inaudible] vote on it?” (C23:1795-6, 1805-6; U38).

Hartwig introduced a motion to add to the next meeting’s agenda further
discussion of changes the Union helieved had been made to benefits. The City
invited all three unions to identify any differences they believed constituted a
change in benefits, which the City would then review with UMR and determine
whether clarification or a vote of the GHCC was needed (C23:1810, 1815-6; 1138).
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Partyka made public comment, in his private capacity, regarding “physical
therapy, medical necessity, and maintenance therapy”. He attested to physical pain,
“emotional stress”, and financial burden he experienced due to treatments not being
covered by the health plan (C23:1692-4). In addressing concerns related to physical
therapy, the City stated:

It's being continuously worked on. Um, we are looking for solutions. Um, and
I also want to clarify that the intention was never to change any benefits. Um,
as we know, we talk about benefit changes coming to the committee. The
intention here was not to change a benefit at all.

During the implementation process with UMR, however, we do bave to
identify administrative processes. I believe in the discussion of how should we
administer the PT, um, medical necessity review. The question was asked,
wher do we initiate the medical neceasity review? Do we do it at 8 visits, 12
vigits, 14 visits? What is it? Um, standard practice can be anywhere from 8 to
12. The city elected to choose 25 as a review spot for medical necessity. Not to
say this is a cap, this is where we are going to review medical necesaity...
UMR needed a threshold for the medical review in order to administer that
benefit...We do realize in all of these discussions that this could be argued to
be a change and the stafT ia working with the attorney's office on alternative
options. (C23:1712-3, U38)

Hartwig explained one of the Union’s concerns was that using UMR’s Plan
Document template would necessarily result in changes to the language, which “may
be what makes it possible for UMR to deny our claims” (C23:1761, U38). In a related
discussion regarding maintenance therapy, which the City explained was excluded
in the HTH and UMR plan documents, Hartwig reiterated his concern that the
language used in the UMR plan would “make it easier for a service to be viewed as a
maintenance therapy and therefore denied” (C23:1792, U38),

The City explained there was “no cap” on visits for therapy, and that
additional treaiment would be provided if a physician determined they were
medically necessary (C23:1771). It conceded the medical necessity review was
“something that we should probably, you know, get in front of the committee and
have them vote ...” (C23:1785-6, U38). The group agreed to place the issue on the
agenda for the next Committee meeting. Hartwig stated:

...]'m just looking to agendize a vote...to remove the medical necessity review
off of physical therapy [inaudible]. The reason is, is we have a lot of members
that go to physical therapy to avoid a million-dollar surgery on their back or
people that go to physical therapy to not bave [inaudible] surgery, which are
all hig dollar things that are going to cost our plan more money down the
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road...But we can't do that, because there is a cap placed for visits that -- or
there is a — not cap, but there's a [inaudible] there for medical necessity, now
it needs to get reviewed. And I hate to say it, but it's going to inevitably be
denied if we go to maintenance therapy, right?

“;]Jat I am mationing te put on as an action item for the next agenda, for the

next meeting, is we have a change that required medical necessity at 25 visita,

that was a change in our medical benefits that we sussed out earlier and it

wasn’t there on the previous contract. I am motioning te undo that change

that we didn’t vote on ... (C23:1847-8; U3B)

The City disagreed with Hartwig’s characterization, reiterating its prior
assertions that the benefit had not changed, but had been “poorly administered”
under HTH. It asserted this situation did not “create a benefit. So the benefits

remain the same...” (C23:1854-8; U38).

The City Responds to the Grievance

The grievance was denied at Step 1 on June 12th, and was advanced to Step 2.
The parties agreed to extend timelines for the City’s response to allow for a
thorough review of the concerns raised. By letter dated June 24, the City Attorney's
Office (CAO)0 provided a detailed response to 59 of those concerns, which it
“determined did not demonstrate differences between the 2024 and 2022 plang”
(C25, U12), For a meeting of the parties scheduled to occur the following day, City
Attorney Wes Duncan (*Duncan”) stated that the City planned to share “differences
brought to our attention and the langnage we will be requesting UMR to add so the
2022 and 2024 plans mirror one another” (U18). During that meeting, the Union
provided markups to the City’s June 24th letter, identifying areas where it believed
there was new, added, or more restrictive language; comments made by the City it
believed not to be true; and seeking definitions for some terms used (C27, C29).

The City provided responses to 25 other issues raised by the Union, including
its markups to the June 24th letter, on July 31, 2024. On August 1, the City
requested the deadline for its Step 2 response be extended to October 10th, The
Union granted this extension, on the condition that the parties would continue their

efforts to reach resolution (C28).

10 Generally, references to the CAO mean Assistant City Attorney Jessica Coberly, who was the City’s lead in
responding to the grievance, and its advocats for these preceedings.
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The GHCC Votes on Medical Necessity Review

On September 19, 2024, and the CAO made a presentation te the GHCC
“concerning which Group Health Care Plan Document the City is currently
operating under and additional redline changes by the City Attorney's office to
ensure the same benefits are maintained”. It explained:

...the IAFF brought, um, over 136, uh, different issues that they -- they
thought could be potential differences in plan benefits. Um, we have only
made 21 changes...13 changes are language changes that make it clear the
plan benefits are the same...But because it's clearer if we add the old plan
language in that those benefita are the same, we added those changes.

And then there were seven changes where we want to ensure plan benefits
remain the same, meaning there's potential that the language, um, wouldn't
have been administered the same, so we made, um, those changes. Something
important to note, that it gets its own slide. Um, at this time no prior claims
have been identified as impacted by these redline changes...And if so, they
would be reprocessed because they are covered by the plan...(C4:485-8)

The CAO discussed in detail the concerns it had addressed and explained its
reasoning on each. One of the redline changes the City had made to the Plan
Document was additional wording to include coverage of folic acid for women
(C3:439). It also presented a number of reports, including on emergency room claims
that had been paid at 80%, and the frequency of denial for continued physical
therapy based on medical necessity.

The Committee discussed, and called for a vote on, {he timing of the medical
necessity review. Hartwig announced he had “been advised not to vote on this
item...731 is close to a resolution with our grievance and part of that is potentially
amending the Plan Document on some items...” (C4:532). SPPA'S Arulanantham
moved to approve mediecal necessity review after 25 visits for physical therapy. SPPA
had determined, based on its communications with its members, that “conducting a
medical necessity review after the 25t visit for any therapy was not perceived as an
issue by the SPPA” (Testimonies of Arulanantham, Slider, E35, E36). OE3’s [hnat
seconded, having deemed the review to be “reasonable”. Ihnat had not received any
“official complaints” from that union’s members, and believed any questions that
had been raised had been resolved (Testimonies of Handel, IThnat, E34). The
measure was approved (C4:532), hut the issue was not subsequently presented to
the City Council for ratification.

18



The City Denies the Grievance
On October 3, 2024, the CAQ issued a third letter to the Union addressing 28

other concerns it had raised, plus a number of “changes in administration, not in

benefits” the City had identified (C30). The letter concluded:

At this point, I have reviewed all potential issues with the UMR Plan
documents raised by the Union pursuant to Grievance 24-002 (Step 2
response due 10/10). As discussed in my presentation to the GHCC on
September 19, I suggested 21 edits to the UMR Health Plan and 2 edits to the
UMR Dental Plan to clarify that the benefits remain the same after
reviewing 160+ potential issues/clarifications raised by the Union. The GHCC
also voted to confirm the 25-visit checkpoint for medical necessity in the UMR
Health Plan that was not previously stated in the Hometown Health Plan.

(C30)

The Union replied that it was “econtinuing to find issues”, and provided an
example of one such igsue, to which the City promptly responded {C44, U12). The
City received no other questions, issues or requests for clarification from the Union
(Testimenies of Hartwig, Jackson, C8, UB).

On October 10, 2024, the City denied the grievance, asserting it had “ensured
that the UMR Plan Document accurately reflects the benefits included in the prior
HTH Plan Document”. It held that the Union’s argument that the GHCC must vote
on any and all changes to the plan documents was inconsistent with the language of
the Collective Bargaining Agreement. Regarding the issue of medical review after
25 therapy visits, the City averred: “While this was not a change in benefits but a
change in administration, out of an abundance of caution, this was brought to

GHCC for a vote” (C8, UB).

The Parties Proceed to Arbitration

The matter remained unresolved, and the parties proceeded to arbitration.
There, the Union held that the City’s implementation of the current Plan Document
constituted a change in the established structure and practice related to benefit
changes, and provided documentary evidence and witness testimony to support its
argument in this regard. The Union also enlisted the assistance of industry expert
Troy Smith (“Smith”) to perform an independent comparison of the HTH and UMR
Plan Documents and determine whether the current Document contained

substantive changes to the henefits provided.
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The City moved to exclude the testimony of this expert witness on grounds
that it received just one day’s notice of his appearance, and that it was therefore
prejudiced because it had insufficient time for review and preparation of a response
to the evidence he would provide. The City also challenged the methodology of the
review, the content of the report produced by the witness, and his qualifications teo
give expert testimony. The motion was not granted, because the parties would have
opportunities to estahlish any necessary foundation and to rebut proffered evidence
on cross-examination. Further, the City would have had additional time to secure
and prepare its own expert witness, since an additional day of hearing was being
planned. The City ultimately chose not to call an expert witness.

Smith testified to and provided evidence of his more than 30 years of
experience in the healthcare industry, his qualifications, and his expertise working
with self-insured entities in benefit plan design and administration (Tr.
1/209:1-211:4, U20). The report of his findings was admitted to the record. Making
reference to NRS 689A.540, NRS 6389C.075, NRS 689A.220, NRS 689A.230, and
NRS 686C, Smith defined benefits as “the healthcare services, treatments, or
financial reimbursements provided under a health insurance policy” (U19).

The document Smith reviewed for purposes of his analysis was the version of
the Plan Document the Union had obtained through Partyka’s public records
request, and had used for its own initial review and identification of issues (Tr.
1/211:5-20, U5). Smith’s report presented a side-hy-side comparison of the essential
benefits listed in the current and prior Plan Documents, and identified a total of 8
potential disparities. Those disparities included a decrease in benefits related to
out-of-pocket maximums and hospice care; increase in benefits related to “Teladoc/
Telehealth™!, preventive care, maternity care, contraception, and ambulance
gervices; and new language not necessarily constituting a change in acupuncture
and medical necessity for amhulance services. All other henefits reviewed were
deemed not to have been changed, including durable equipment, emergency room,
home health care, and vision benefits. Under cross-examination, Smith conceded
that out-of-pocket maximums, acupuncture, maternity and preventive care, hospice
care, and “Teladoc/Telehealth” benefits had not in fact been changed.

11 Noted in quotes because the record indicates Smith may have improperly combined the two benefits.
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Smith was also unaware that changes related to ambulance services, vision, and the
healthy lifestyle benefit, had previously been addressed at the GHCC (Tr.
1/234:7-237:7, 238:1-240:18, 240:20-241:11, 242;1-243:14, 243:21-244:18,
251:11-252:7, 252:9-254:4, 254:7-256:17, 257:15-258:8, 258:13-259:13).

Regarding the medical necessity review, Smith affirmed medical necessity
was required for all services offered under both plan documents, and that if an
individual demonstrated medical neceasity for further treatment, the current Plan
Document does provide that entitlement (Tr. 1/240:10-18, 257:15-22). He confirmed
that even under the prior Plan Document, confirmation of medical necessity would
have been required “at some point” (Tr. 1/265:24-266:3). On the question of whether
medical necessity was a benefit, Smith seemed to equivocate. He initially stated that
an individual denied further treatment on the basis of medical necessity would
“perceive” it as a change in benefits as compared with the services they received
under the prior third-party administrator (Tr. 1/259:21-260:12), but later asserted
the review would constitute a decrease in benefits {Tr. 1/263:15-264:10).

In closing, the Union argued the City had imposed benefit changes “without
GHCC action and City Council ratification”, in violation of Article 3A of the
Collective Bargaining Agreement. It asserted that, “The appropriate remedy is a
status quo reset: restore the pre-change plan terms, reprocess affected claims, make
members whole with interest, cease and desist from further unilateral changes...
fees and costs based on the City’s refusal to correct admitted decreases” (Brief at
2-3).

The City indicated its willingness to adopt the definition of benefits developed
by the Union’s industry expert, but held fast to its position that the GHCC “votes on
changes to benefits, not clarifying language changes”. It contended there is no merit
to the Union’s allegations, and that the language of the Agreement, and the parties’
bargaining history, support its interpretation. The City further noted that no other
union member of the GHCC agrees that benefits have decreased, and asserted that

its “transition in Plan Document formats caused no harm to Local 731 members”

(Brief at 2, 17).
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OPINION

The Union generally argues that the City violated both the Collective
Bargaining Agreement and established past practice by improperly implementing
changes to the benefits plan without the required participation of the GHCC and
the City Council. The appeal to past practice is based on the proposition that the
GHCC has always voted on even minute changes to the Plan Document, including
grammatical and typographical edits, and that the City contravened this practice
when it changed language in the Plan Document without a vote of the Committee.

Whether a Past Practice Exists

In support of this argument, the Union pointed to its Exhibit 29, which it
claimed demonstrates that the Committee “approved even micro-edits (e.g.,
inserting a space before “APPO Directory”), deleted phrases...and struck or moved
language...” (Brief at 13). However, the record revealed these edits were made to
effect significant changes to benefits, or the manner in which they would be
administered, pursuant to an agenda item approved by the Committee. The
amendments being made on that occasion included changes to definitions which the
City intended to send to the unions via email. The exhibit dees not show that those
definition changes were put to a vote. By contrast, the exhibit also includes a list of
changes to health-related payments and services being considered by the
Committee, which had been identified as being “for possible action”, i.e., voting
(Jackson Testimony). None was solely typographical (pp. 1, 6, 21). The exhibit thus
demonstrates the Committee did review language changes, but that they were
treated differently than were substantive changes to benefits, in that the latter were
specifically identified as requiring a vote of the Commaittee.

A similar agenda item, listed as “benefit plan document updates”, appears in
Union’s Exhibit 30. It followed discussions regarding certain “benefit design
changes”, for which the City presented “supporting language”. These changes
included adjustments to deductibles and elimination or addition of certain benefits.
This agenda item was set for voting. A reference to “typos” appears to have been
directly related to language providing for “legislated benefits and clarification for
covered benefits”, and not as a standalone item for Committee action.
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The Union argued further that “even mandatory legal changes” were voted on
by the Committee, suggesting that even changes the Committee had no power to
deny were brought to a vote. It should be noted that the Collective Bargaining
Agreement does not exclude legislated benefits from the GHCC’s purview. The
legislative items brought to the Committee were substantive additions or changes to
the existing “healtheare services, treatments, or financial reimbursements”. It was
therefore appropriate for the City to bring those items to the Commitiee, and its
vote on those changes was wholly appropriate under the terms of the Agreement.

While there is evidence the Committee discussed changes to the language of
the plan decument, that evidence does not demonstrate there was a binding past
practice. The existence of a past practice may be validated if it is shown the parties
possessed a shared understanding of the nature and terms of the practice asserted,
but there is no evidence of such mutuality.12

In the first instance, the record revealed the City did not share the Union's
understanding that the Committee routinely voted on inconsequential edits to the
Plan Document. During the meeting of the Committee on December 7, 2023, the
City explicitly distinguished between “clarifying language that we’re making you
aware of” and “items that we need your vote on specifically because they are call
outs or changes to potential benefits on the Plan Document.” (C21:1623). By this
statement, the City clearly communicated its position that clarifying language was
not a matter for approval by the Committee, but that changes to benefits were. Had
clarifying language and typos been considered voting iteme as a matter of practice,
the City would have had no reason to make this distinction. The perspective of the
Union’s cohort on the Committee is an equally important point of consideration,
since it is the GHCC, and not the Union alone, which must be party to the alleged
past practice. The City's statement was made before the full Committee and in the
course of its normal and legitimate functioning. If voting on strictly editorial or
grammatical changes was the known and accepted practice, the Union, or any of its
counterparts, could be expected to lodge an objection to the City’s characterization
of these agenda items. There is no evidence tbhey did.

12 Rel, Pest Practice and Administration of Bargaining Agreements by Mittenths], R.
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In addition, at hearing, OE3 provided evidence that it does not interpret the
CBA as requiring the GHCC to vote on all changes to the Plan Document, and
specifically not on changes to wording or format (Handel, E33). Consistent with this,
and particularly relevant to the circumstances present in this matter, the record
contains no suggestion that any Committee member or participant expected to vote
on editorial changes that were made concurrent with the previous third-party
administrator transition in 2015, when the City began contracting with HTH. The
Union acknowledged no such voting occurred (Jackson Testimony, C2, C9, C13, C14,
C15, U28).

On balance, the ¢laim that the Committee has exercised jurisdiction on every
jot and tittle of the Plan Document is not well-evidenced. The record shows instead
that responsibility for making edits to the Document has passed between the City
and its third-party administrator, and never was vested to the Committee.13 The
record further demonstrates the Committee routinely reviewed changes to the
language of Plan Document, but that its focus was on substantive changes to
healtheare services, treatments or payments when it came to voting (see, for eg.,
U24, 24-26; U256, 1, 20-22; U26 3-4).1¢ The fact that typos were included in the
editorial changes necessary to implement some change to a benefit does not elevate
them to equal status.

While the City routinely apprised the Committee of the exact language that
would accompany benefit changes, this is not tantamount to proof that overseeing
typographical changes was the practiced role of the Committee. This course of
dealing was a good faith discharge of the contractual ebligations of the GHCC.
Collective bargaining operates on a foundational principle of guod faith, and in thig
context such action is valuable in fully satisfying the requirements of the
Agreement.

1 The parties have no doubt engaged in multiple contract negotiations in the years since the GHCC language
was drafted, yot there is no indication the Union ever sought to amend the Agreement to establish the
Committee as steward of the Plan Document. This creates both a presumption of aceeptance, and establishes
that the parties have acted on a mutuel understanding that the GHCC votes, not on minor typographical edits,
but on actual benefit changes,

4 The Union noted that the City provided no witness who had first-hand experience of the GHCC'’s cperation,
but the record contains agendas, notes, recordings and, in many cases, transcriptions, of a number of meetings
spanning approximately ten years. As the Committee meetings are conducted under open meeting law, agendas
are get with deliberntion and minutes are recorded. It is therelore not necessary to rely on witnese testimony in
order to obtain g reliable representation of the Committee’s functioning over the years.
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As the entitlements provided by the plan are contained and communicated in the
Plan Document, it is appropriate that a showing of praper performance in matters
touching the Committee’s actions be made. “Arbitrators use the doctrine of good
faith as an interpretive tool to define ambiguous contractual language in a way that
prevents an employer or union from evading the spirit of the bargain or willfully
rendering an imperfect performance...” (T. St. Ahtoine, The Common Law of the
Workpiace, 82 (2nd Ed., 2005). Discussion and review of accompanying changes to
the content of the Plan Document supports this goal,

What the Collective Bargaining Agreement Provides

Ultimately, past practice is not determinative in answering this dispute
because the operative language is clear and efficacious in itself. The Agreement sets
forth the roles, rules, and restrictions of the GHCC, and of its members. It provides:

The City shall maintain an equal or better standard of group health
insurance coverage unless change is agreed to as provided in Paragraph 3 of

this Article.
The purpose of this Committee is to discuss cost containment measures and

to recommend to the City Council amy benefit changes to the City's self-
insured group health and life insurance plan.

Any two (2) of the listed three (3) bargaining units can bind the remaining
bargaining units to changes to the City’s self-insured group health and life
insurance plans. Any modification in benefits agreed to by the City Council
on recommendation of the committee shall be binding upon each represented

and non-represented group.

The parties jointly understand that the overarching purpose and funetion of
the Group Health Care Committee are to “discuss cost containment measures and to
recommend to the City Council any benefit changes to the City’s self-insured group
health and life insurance plan™. Given the City’s willingness to adopt the definition
put forward by the Union’s industry expert, throughout this Opinion, a benefit will
be defined to include any healthcare service, treatment, or financial reimburgsement
provided under the City’s group health plan. In this vein, the Agreement is

rendered:
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The purpose of this Committee is to discuss cost containment meagures and

to recommend to the City Council any [healtheare service, ireatment, or

financial reimbursement] changes to the City's self-insured group health and

life insurance plan.

The Collective Bargaining Agreement thus empowers the GHCC to discusa
cost-saving measures related to healthcare services, treatments or reimbursements,

and to recommend to the City Council changes to the health plan.

Regarding the Plan Document

The specific services, treatments and reimbursements provided by the plan
are outlined in the Plan Document, which is relied upon by the City’s third-party
administrator, and the GHCC, in performing their respective roles. While the health
plan is contained in the Plan Document, it must be noticed that the Collective
Bargaining Agreement makes no reference to the Document itself, and does not
specify any partieular role for the GHCC with respect to its editing. Consequently, if
the Committee voted to change a benefit, but the City, or UMR, failed to update the
Plan Document to reflect the change, that failure would not constitute a violation of
the Collective Bargaining Agreement, because the language acts upon the benefits
offered by the plan, not upon the Plan Document. Similarly, a change to the
Document which does not constitute a change to benefits or to the plan design would
not violate the Agreement.

Regarding the Structure of the GHCC

The structure of the GHCC facilitates the right and ability of each member
union to ensure their individual interests are “fairly and adequately represented”, as
contemplated by the 1991 factfinding determination prescribing its establishment
(U23). The Collective Bargaining Agreement stipulates that the IAFF, the OE3, and
the SPPA all have'equal authority in determining what changes may be
implemented. The language of the Collective Bargaining Agreement makes clear
that the GHCC’s legitimate function consists in the triumvirate action of all three
member unions. It offers no mechanism by which any one union may have

preeminence, or may overturn a determination reached by a vote of the Committee.
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Regarding the Powers of the GHCC
' While the unions have the power, collectively, to determine what benefit

changes may be advanced for the Council’s consideration, the Agreement does not
provide that the Council is obligated to implement any measure recommended by
the Committee. However, where the Council ratifies a majority vote of the
Committee, the Agreement stipulates that all three unions are bound by the change,
even if the Committee vote was not unanimous. The corollary is that a measure that
passes the Committee, but which does not receive the Council’s approval, is not
binding on the unions; it is an incomplete performance, in that it fails to give effect
to action taken by the Committee.

Applying the accepted definition of the word ‘benefit’, the City may be deemed
to have violated the terms of the Collective Bargaining Agreement if it is shown to
have altered any healthcare service, treatment, or reimbursement provided by the
plan without a majority concurrence of the GHCC, or if it fails to present to the City

Counci] those amendments in which it has concurred.

Whether the City Violated the Collective Bargaining Agreement

The Union maintains the City’s actions related to the implementation of the
Plan Document constituted violation of the Collective Bargaining Agreement due to
resulting changes in benefits which were not approved by the GHCC and ratified by
the City Council. It points to the City’s May 23, 2024 email to UMR as evidence of
the City’s acknowledgement that benefits provided under the plan had decreased.15

16 While the parties primarily make reference to decreases in benefits, reasonable arguments may be lodged to
the effoct that even an increase in benefits must adhere to the contractual procedure, since they obviously
constitute a change. This perspective must be balanced, however, with the stipulation that the City “maintain an
equal or better standard of group health insurance coverage unless change is agreed to” by the GHCC and
ratified by Council, This clause identifying an increase in banefits as an exception to the procedural requirement
means tbe City may implement such incremses independent of the Committee-Ceouncil review. That said,
increases in one benefit often increnses coste in other areas, require 8 decrease in other benefits, or both, The
weighing and balancing of needs, interests and costs necessitated in these circumstances lies within the purview
of the GHCC. As testified to by Stewart, “It's the Union's job to question these things and to sift through them,
which is why we have a GHCC with Union reps in there on health care to evaluate these things and when there
is an agreement to disagree there's a vote and majority rules” (Tr. 3/67:11-16). Each of the member unions must
be allowed to bring to bear on all such decisions the voice of their memberships. For this reason, while the City
is argunbly not obligated to seek GHCC approval for improved benefits, it is more consistent with the complete

terms of the CBA, and with good feith bargaining, that it do so.
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Considered within its proper context, that communication was not an
admission to changes in benefits. It was part of the City’s initial inquiries intended
to learn whether the benefits reflected in the new Plan Document had in fact
changed as the Union alleged. As previously noted, UMR had assumed maintenance
of the plan as part of its contracted service, and had utilized its own template for
the Plan Document. This resulted in descriptions of plan benefits that differed from
that contained in the prior Plan Document. In its email, the City informed UMR it
had identified differences in the Document that “appear to be a decrease in
benefits”. It went on to identify those potential decreases as “issues” it wished to
address, not as anticipated or accepted changes to the plan. Further, after receiving
UMR’s analysis and respense to the issues, the City provided “language changes to
ensure the benefits from the 2022 Plan are reflected in the 2024 Plan” (U9). There
has been no assertion, or evidence, to the effect that the City’s proffered language
changes accornplished anything other than this stated goal.

The City would eventually review, analyze, consult on, and discuss with the
Union, each of the more than 100 purported changes it identified. The Union finds
these responses to be generally unsatisfactory. It maintains the City did in fact
change health benefits, and that it did so in violation of the parties’ Collective
Bargaimng Agreement, a claim the City denies.

Whether Benefits Were Improperly Changed

It is not necessary within the scope of these proceedings to reach an
independent determination as to whether individual benefits have been altered,
because the issues to be decided here turn on whether there has been a violation of
the Collective Bargaining Agreement, not the Plan Document. That said, the Union
is not bound to rely solely on the City’s own assertions. The trail of the dispute is
replete with input from other, well-informed sources on the specific issues the Union
has raised.

The third-party administrator, whose role and expertige are concerned with
administering the plan, was invited to provide input from the inception of the
dispute. The administrator identified only one difference in the benefits provided
during the June, 5, 2024 workshop: coverage for folic acid, with was later rectified.
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Along the way, each area of concern raised by the Union was discussed at
various Committee meetings beginning in or ahout December 2023, as well as
during the workshop. These discussions occurred in the presence, and with the
participation, of the full Committee. As reflected in the record, along with Local
731, the other two member unions were consistent, active and competent
participants on the Comumittee. The unions’ representatives provided input, raised
challenges, brought questions and concerns to the fore, and were deliberative when
taking action on issues under consideration. There is no indication the Committee
operated under sway of the City in general, or with regard to the issues raised by
the Union. Yet, even in this context, no other Committee member determined
benefits had been changed in violation of the Collective Bargaining Agreement. This
is particularly salient in light of the fact that OE3 and SPPA had made efforts to
determine whether any of their members had experienced any adverse impacts
following the implementation of the Plan Document, and reported no concerns.

Latterly, and quite compellingly, the Union’s own expert identified only a
handful of potential changes of any kind. Applying his considerable expertise, Smith
documented only 8 potential issues, far fewer than did the Union, The majority of
these were ultimately shown not to have been changes to benefits, and the
remainder, namely changes to the emergency room and Teledoc benefits, had been
addressed by the Committee in December 2023, before the current Plan Document
took effect. Voting on those changes was tabled by agreement of the Committee,
though it is unclear whether or when they were revisited. In any event, the parties
had initiated their agreed-upon procedure for addressing changes to those
particular benefits. If they remain unresolved, their resolution properly resides with
the Committee, and does not pass to this arbitration.

In light of the input provided by those most knowledgeable about the benefit
entitlements, the meaning of the language contained in the Plan Document, and its
impact on the members of all three unions represented on the Committee, there iy
no reason to conclude plan benefits were improperly changed, or resulted in harm as

the grievance alleges.
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With regard to impacts to ite own members, though the Union properly
invoked the continuing violation doctrine in its grievance filing, it has identified no
individual or systemic loss of right or privilege. There is evidence employees
throughout the City experienced difficulties related to claims management following
the installation of the new third-party administrator. On June 5, 2024, the City
reported that, between October 2023 and June 4, 2024, there were a total of 72
complaints or requests for support, and that, as of the date of that meeting, only 4
were yet to be resolved. The City explained at that time that the majority of the
complaints had to do with missing benefit cards, while the next largest category was
“claims that have been gquestioned” (C23:1709, U38). It was not shown that those
issues remained at the time of hearing. The single exception is Partyka’s case, in
which he reportedly was denied access to further physical therapy due to the

imposition of a medical necessity review for those services.

The Medical Necessity Review

The parties are at odds as to whether the imposition of a review for medical

necessity for some treatments constitutes a change in the benefits provided. The
Union contends this added requirement “redefine{s] what the plan covers and how
members qualify to receive it” (Brief at 15). Citing Partyka’s inability to receive
further physical therapy under the plan, the Union held that this “utilization gate”
“reduced access and raised costs” (Brief at 19). The City denies it changed the
benefit provided, and defends the review as imperative to the third-party
administrator’s ability to enforce the requirements of the health plan.

It has been established on the record that medical necessity, including for
physical therapy, was an express requirement in the previous Plan Document as
well as the Document currently at issue, but for which no enforcement mechanism
had been specified (Testimonies of Arnlanantham, Handel, Louthan, Jackson,
Slider, Stewart, C2, C21:1616-9, C21:1620, C23, U16, U38). The critical change is
thus not the requirement for medical necessity, but the manner in which it is

administered.
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The Union rejects this characterization on the basis that the review
ultimately affects employees’ ability to continue accessing the benefit, and this is so.
A finding that therapy is no longer medically necessary could be expected to result
in denial of further coverage: Prior to 2024, employees were able to continue
receiving the benefit without limitation; thereafter, they would encounter a
restriction after twenty-five treatments, a situation no doubt experienced as a
glaring departure from previous conditions, and as a reduced benefit. But this was
manifestly a difference in administration, and not a difference in benefits.

The medical necesgity review consists of an administrative analysis to
determine whether additional medical treatments and services are warranted. It is
a health plan feature intended to ensure compliance with the plan by precluding
coverage for treatments, services or payments that are not medically necessary.16 To

this point, Smith offered the following testimony:

Q For medical benefits, acupuncture, why did you highlight in yellow the in-
network language?

A I highlighted the yellow because it was a difference between the two that
explicitly stated medical necessity next to the benefit, No. 1.

No. 2, medical necessity after 25 visite is excessively rich in comparison to the
industry, and No. 3, 1 just was drawing attention that it was a silent area
under acupunciure under the SPD for Hometown Health SPD, it is typical for
a third-party administrator and care management company to apply medical
necessity during the visits. Typically in this example you'll allow several
vigits te oceur, after they get excessive in that 25 in this category or it could be
10, you'll investigate and have a medical director get involved and review the
chart to determine whether additional services are medically necessary.

Q Was the Hometown Health Plan silent as to when there was a medical
necessity review?

A That's correct.
Q However, there wag a change in the UMR plan to obligate a medical
necessity review after 25 visits; is that correct?

A It's explicitly spelled out, yes. (Tr. 1/217:14-218:16)

The medical necessity review does not deny access to a benefit provided under

the health plan, but ensures the benefit is provided in conformance with it.

18 Tt js akin to a coordination of benefits function, which is intended to avoid overpayments. With ecordination of
benefits, covered individuals dn not lese access to benefit entitlements, but the amount peid might be limited tao
the extent altermative coverage is appropriate. Similarly, with 2 medicel necessity review, individuals retain
access to ell provided health-related services, treatments and payments, but only to the extent thay are

medically necessary.
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The medical necessity review is not a benefit, because it is not itself a
healthcare service, treatment or payment, and the decision to ensure its
enforcement does not constitute a change in the benefits provided. The Union’s
cohorts on the GHCC share this view. SPPA’s Arulanantham testified that she did
not see it as “a loss or change of benefit” (Tr. 3/179:17-24), and OE representative
Handel stated that he did not think it was a change in benefits (Tr. 3/217:10-16).

Based on the record, the GHCC was discussing questions regarding the
physical therapy benefit and medical necessity for such treatments before the
current Plan Document came into effect. In the course of those discussions, the City
communicated its understanding that medical necessity was always applicable to
the physical therapy benefit, and that the henefit needed to be managed to this
parameter. Neither the Union nor its counterparts seemed opposed to the City’s
assertions at that time. Related discussions continued following the filing of the
grievance, and culminated in the vote setting a review for medical necessity after
twenty-five visits.

Because the medical necessity review is not a benefit, and did not change the
henefits provided by the plan, it was not necessary to obtain GHCC approval or
Council ratification for its implementation. There is, however, some limited
precedent for the City’s consultation with the Committee regarding the timing of the
review. In Octoher 2017, the Committee discussed, and voted on added pre-
certification requirements for out-of-state hospitalization and out-patient surgery
(U30-32). As neither the pre-certification nor medical necessity review constituted a
change in benefits, the fact that the Committee voted on these issues is notable. But
its precedential value cannot be applied beyond this activity because it is not clear
from the record whether the pre-certification changes approved by the Committee in
2017 were advanced to Council for ratification. That said, as those changes likely did
not modify the hepefits themselves, Council ratification would not have been
contractually necessary. The same ia true here. Consequently, while the involvement
of the GHCC was a good faith and reasonahle action given the potential impact of
the review, the City’s failure o take the matter to Council did not violate the
Collective Bargaining Agreement.
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The Union has advocated for rescission of the medical necessity review on the
basis that there had been a “change that required medical necessity at 25 visits,
that was a change in our medical benefits...” (C23:1847-8; U38) that needed to be
corrected. There is no dispute the medical necessity review had been conducted in
Partyka’s case prior to the Committee’s vote approving its conduct after the
specified number of visits. However, setting aside the fact that the review did not
change benefit entitlements, to the extent the vote occurred after the change was
implemented, it currently stands as a matter upon which the Committee has acted.
Any conceivable breach has been thereby mended. The Committee’s action cannot be
overturned on the basis of this grievance, particularly since there is no evidence
suggesting the Committee might have arrived at different conclusions had the
timing been different. Even if the medical necessity review could be deemed to
constitute a change in benefits, any attempt to turn back the proverbial clock at this
point would serve only to embroil the parties in a pro forma mimicry of the
contractual procedure in a matter upon which the majority has already spoken.

As communicated during the meetings of the GHCC, the Union believes there
is value in allowing its members to receive the physical therapy benefit without
having to prove an ongoing medical need for such treatment. The desirability of this
type of maintenance therapy is certainly understandahle, but it is simply not
provided for under the health plan. It is only allowable by a majority vote of the
GHCC, and the GHCC has voted to enforce the medical necessity requirement. The
Union opted to abstain from the vote, but that choice does not delegitimize its
outcome. Neither does the Union’s dissent. The Collective Bargaining Agreement
explicitly authorizes the GHCC the make changes to the benefit plan as a body. That
power is not vested in Local 731, or any of its counterparts, individually. Each of the
unions holds equal authority, and each is bound by a majority vote of the
Committee; unanimity is not required. The Committee’s vote in September 2024
was a legitimate exercise of its powers, and the decision of the voting members was
informed by their engagement with their stakeholders and with the rest of the

Committee. It cannot be set aside here.

33



DECISION

The ultimate objective at arbitration is to restore to aggrieved parties the
contractual rights and privileges they would have enjoyed hut for a proven breach of
agreement. No such violation of the parties’ Collective Bargaining Agreement has
been proved.

The parties to this dispute are the City and the Union, and these proceedings
derive from the Collective Bargaining Agreement between those entities. The
Agreement entrusts authority and oversight of all changes to benefits to the three
members of the GHCC, equally. It provides no mechanism by which determinations
made by the Committee may be reviewed by arhitration to which only one of the
Committee members is party.

The record established that the City and the GHCC routinely reviewed
snhstantive changes to the health plan as well as changes to the Plan Document
that did not affect the benefits provided. However, no hinding past practice with
regard to voting on typographical changes was established. Such discussions were a
reasonahle, good faith discharge of the work of the Committee, but were not shown
to be recognized issues upon which the Committee voted as a matter of course.
Moreover, the relevant Collective Bargaining Agreement language provides that the
GHCC's jurisdiction rests with the healthcare plan itself, not the Plan Document.
Though the one is contained in the other, the two are distinguishable, and the
parties’ hargaining history demonstrates they have operated within this framework
for many years. Further to this, the Union’s request that the City be required to
revert to the prior Plan Document is not a viable option, becanse the Plan Document
has been revised to reflect 2 number of benefit changes approved by the Committee
in the legitimate exercise of its authority prior to and throughout the course of this
dispute.

The essential question at issue in this matter is not whether the City violated
the Collective Bargaining Agreement by making changes to the Plan Document, but
whether it did so by improperly making changes to the benefits articulated therein.
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Within the context of this dispute, the definition of a benefit, as proffered by
the Union’s industry expert and accepted by the City, is any healthcare service,
treatment or reimbursement provided by the City’s group health plan. The evidence
on the record, particularly as articulated by UMR, the Union’s own industry expert,
and GHCC member unions OE3 and SPPA, established no benefits were improperly
changed by unilateral action of the City. This determination by a majority of the
Committee members that no improper change had been made is sufficient to compel
a finding that there was no breach of the Collective Bargaining Agreement.

In addition, the question of medical necessity, particularly as it relates to
physical therapy, was being addressed in meetings of the Committee prior to the
implementation of the current Plan Document, and months before the grievance was
filed. As medical necessity was a pre-existing feature of the plan, the City did not
err when it directed the incoming third-party administrator to enforce it. Neither its
enforcement, nor the number of visits at which it would be conducted, constitutes a
change in the benefit covered individuals are entitled to receive. As such, the
Committee’s vote was not contractually required.1?

As the evidence on the record did not support a finding that henefits provided
under the City’s group health plan were improperly changed, or that members of the
Union were contractually harmed as a result, the grievance must be denied.

17 Had the medical necessity review constituted a change in benefits, the City would be ordered to ohiain
Council ratificetion, sinee failure to do so where a benefit has changad would constitute incomplete performance.
This not heing the case, Council ratification will not be ordered
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AWARD

. The Collective Bargaining Agreement authorizes the Group Healthcare
Committee to make changes to benefits provided under the City’s healthcare
plan by majority vote of its members and ratification by the City Council.

. Based on the record of these proceedings, including the attestations of the two
member unions with which Local 731 shares this authority, no benefits
provided by the healthcare plan were improperly changed following the

implementation of the current Plan Document.

. The medical necessity review did not change the benefit entitlements
provided by the healthcare plan. Consequently, GHCC approval and Council

ratification were not required for its implementetion.

. No violation of the Collective Bargaining Agreement has been proved. The
grievance is DENIED.

. In accordance with Section 1, Article 1{5) of the Collective Bargaining
Agreement, the findings contained in this Award are final, and are binding on

all parties concerned.

. In accordance with Section 1, Article L(5) of the'Collective Bargaining
Agreement, all costs of the Arbitrator’s services will be borne equally by the
parties.

Dated this 6% day of October, 2025

< _xAoe oM e
Charlene MaeMillan, Arbitrator
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{Inaudible discussion.)

THE ARBITRATOR: We'll, I can't stand in for the
court reporter.

MR. VELTCO: It looks like we continue tomorrow
at 9:00 a.m.

THE ARBITRATOR: All right then.

MR. VELTC: I would just note do we want to try
to talk about scheduling a third day off the record?

THE ARBITRATOR: Why don't we go off the reccrd
for a couple minutes.

{Discussion off the record.)

{Proceedings concluded at 5:13 p.m.}
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president in 2024, you did not know who the SPPA
president was in 2024, and only asked SPPA members
in passing to have him call you to discuss this
potential grievance, correct?

A No.

Q Did you speak with the president of SPPA?

A I said I didn't remember speaking, if I had
spoken with him. B8So I was expressing to you that
there were several -- there were several presidents
during that time due to promotions and I --
sometimes I knew and sometimes I didn't know who the
SPEA president was and I didn't recall if I had
spoken to that person when they were president or
after they were promoted and in a different
bargaining group. That's a more elaborate version
of what I should have said.

Q Okay. 8So your testimony now is you don't
remember if you spoke with the SPPA president in
2024 .

A Right. I said I didn't think I spoke to
him directly.

Q Ckay.

A Because I wasn't sure who was president
during that entire time. During my whole tenure

they changed a number of times and there was no
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draft?

A Based on the fact that it said draft,
yes, initially.

Q Is it true when you first learned it was
not a draft -- I'm sorry, strike that.

Is it true the first time you learned it
was not a draft, but actually an implemented plan was
in a meeting with the City in May of 20247

A That is the first time that it was

affirmed that that was actually the case.

Q Is that why you filed a grievance shortly
thereafter?
A Yeah, not only did we file a grievance

shortly thereafter, we informed the City's counsel,
Jegsica, in that meeting that we would be filing a
grievance and the purpose of the grievance, because
they did say that they want to go through the
documents, we agreed with them that that was a
mountain of work. It was a mountain of work for a
bunch of firefighters, so we basically understood
that they're going to need time and we said take what
time you need, what extensions you need, let us know,
let's just stay within the -- put everything in
writing. We said we're going to file a grievance.

It's nothing personal. We just need to go through
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MS. COBERLY: CQkay, we're good.

THE ARBITRATOR: Let me double-check,
because I thought we had. 43, ves, we did,

MS. COBERLY: Okay, sSo we don't need to
turn to this then.
BY MS. COBERLY:

Q So Darren Jackaon then specifically said

he didn't have your contact information, but since he
called you do you know how he got your contact

information?

A Yes, he got it from a fellow fire
department employee who disseminated it to him after
he got my permission to de so.

Q So Darren Jackson said in April of 2024
he, quote, did not know that if he knew who the
preaident of SPPA was. When he called ycu, did you
have the understanding that he called you because you

were the president of SPPA?

A Yes, presumably to discuss that, the
grievance.
Q Then Mr. Jackson also said he did not,

quote, directly ask SPPA to join this grievance. Is
that true?
A To the best of my recollection, due to

the time --
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THE WITNESS: Could you repeat the
question, please?
BY MS. COBERLY:

Q Have you received any bribes from the

City to be present here today --

A No.
Q -- or to participate?
A No.

MS. COBERLY: Pass the witness.

THE ARBITRATOR: Any recross?

MR. VELTC: No guestions, no.

THE ARBITRATOR: Thank you so much, Mr,
Handel. We appreciate you coming.

MR. VELTQ: Arbitrator, we had a
discussion off the record about timelines and do you
want to put it on?

THE ARBITRATOR: Absolutely, good catch.

MR. VELTO: I will put my recollection on
the record.

The parties have stipulated to the
admissibility of all exhibits in both the Union and
the City's binders, except for Union Exhibit 22,
which the Union is withdrawing.

The parties have agreed to a closing

brief deadline of Monday, August 25th for closing
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INTERNATIONAL ASSOCIATION OF FIRE FIGHTERS vs CITY OF SPARKS
02/06/2025 Page 53

of 1-12-24. SOP 1.16 has been reverted to the original
version"?

A, Yes.

Q. Is there a reason given for why the City
decided not to continue the Side Letter?

A, To my understanding, the reasoning was that
there wag, in -- in the -- their opinion, an excess of
hours of browned-out rigs during that six-month time
period, and it was too excessive and they didn't want
to continue the process, to my understanding.

THE ARBITRATOR: What gave you that
understanding?

THE WITNESS: I was at one point -- and this
was later down the road. To illustrate the amount of

times that there had been brownouts of rigs, I was

given a list by D.C. Keller, just outlining the hours
in which they were browned out. So I -- I -- I can't
say specifically that he told me that that was the
reason why. I was just under the impression, not from
D.C. Keller but just in general, that that was the --
the reason why it was discontinued.
BY MR. VELTO:

Q. Can you turn to Exhibit 26 in that binder?
What are you locking at here?

A This is a -- some documents of information

E-CEPOSITIONS 775.393.9531
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S0 it wasn't entirely accurate. I did
have a conversation with Chief Keller at one point
because I was unsure why I was seeing something
different in TeleStaff versus the sheet that he gave
me. And he did explain that it was an e-mail -- when
there was a brownout, there was an e-mail sent by the
battalion chief at the time to, I'm assuming, the
division chief, explaining that there was a brownout
and that something may have been fixed or changed
during that time period. Someone may have come in, so
that's why it was changed. But ultimately, TeleStaff
shows different than what was shown on the papers that
were given to me.

THE ARBITRATOR: You drafted this?

THE WITNESS: Yes, sir.

THE ARBITRATOR: Okay.

BY MR. VELTO:

Q. So I -- I just want to understand what you
said. So you were given data from D.C. Keller
explaining when engines have been browned out, which
was the basis for not extending the S8ide Letter; is
that correct?

A. My understanding, yes.

Q. And in response, you looked at data from

TeleStaff and analyzed that data to determine whether

E-DEPOSITIONS 775.393.9531
750 sandhill road, suite 120, reno, nevada 89521
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it is calling out B.C. Jones for actively demeaning
the union to firefightersa?

A. Yeah, that's what I understand it to be.
Yes.

Q. And if we look at the number of times that
an engine was browned out under B.C. Jones's watch,
the first three on this page were B.C. Jones, on the
first page. B.C. Jones comes up twice on the second
page of this exhibit. B.C. Jones comes up on the third
page, twice on the fourth -- and twice on the fourth;
is that accurate?

A, Yes.

Q. If you turn to Exhibit Number 27.

Did you also create this exhibit?

A. I did, yeah.

Q. How is this exhibit different than Exhibit
27%

A, It'e a condensed version. The other one was
the extensive -- every little bit of information that I
found. This was just more of an easier-to-read,
concise version that just shows the hours and
trainings, basically.

Q. Did you form an opinion as to whether any of
the trainings that were scheduled while the engines

were browned out could have been scheduled at a

E-DEPOSITIONS
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trainings. I'm sorry.

Q. What percentage of time -- did you form an
opinion as to what percentage of total time an engine
was browned out during the existence of the side letter?

A. Yes.

Q. What was that?

A. So the -- the hours that were given to me
were 210 hours during the entire -- entirety of that
side letter. Per --

THE ARBITRATOR: Six months.

THE WITNESS: What's that? I'm sorry.

THE ARBITRATOR: 8ix months?

THE WITNESS: Yes, sir. During six months,
210 hours. The research that I found based on just the
days that were given to me, I found 177.5 hours instead
of the 210. 8o [inaudible] of about what? 30 -- 36,
maybe. I'm not sure. I -- I did -- I did put in here
just for full transparency that I did find another day
that wasn't listed on the sheet that D.C. Keller gave
me, with an additional 10.5 hours that a rig was
browned out. So ultimately, with that information, I
saw that it was 188 total hours as opposed to 210.
BY MR. VELTO:

Q. And how many rigs are running on any day?

A. There are eight. We got seven engines and

E-DEPOSITIONS 775.393.9521
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things. But mcstly the safety issue is a problem,
especially for people who are driving to emergency
gscenes. If they're being forced day after day, it can
lead to problems, I believe.

Q. How many times a night are you typically
woken up on your current assignment?

A Average, four or five times a night. ,

THE ARBITRATOR: What do you do?

THE WITNESS: What's that? I'm sorry.

THE ARBITRATOR: What is it that you do
specifically?

THE WITNESS: On those calls?

THE ARBITRATOR: Are you on an engine?

THE WITNESS: I'm on an engine. Yes, sir.

THE ARBITRATOR: Or are you an EMT?

THE WITNESS: I -- I am a paramedic on a
fire engine.

THE ARBITRATOR: Paramedic?

THE WITNESS: Yes, sir.
BY MR. VELTO:

Q. So as a paramedic on a fire engine, you're
typically woken up four or five times a night with a
call?

A. Yes, sBir.

Q. And how --

;DEPOSITIONS - 775.393.953‘;
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Q. Okay. So what you were testifying to is
your impression --

A, Yes, sir.

Q. -- of -- of the reason why. %You -- you do
know that that side letter had a had a term on it,
right? It was a Bix-month side letter.

A. Six months.

Q. Right. And the city didn't end it prior --
prematurely?

A. No.

Q. Right.

A. As far as I know, no, sir.

0. And -- and were you part of -- of any
reevaluation of that side letter agreement?

A. I personally was not.

Q. Okay. B.C. Jones, was he ever involved in
the union, do you know?

A. He was. He was a -- I don't know if he held
any other poeitions, but I know he was the union
president.

Q. For a number of yeara?

A. Yeah.

0. Ckay.

THE ARBITRATOR: Can I -- o8 -- is he now
management ?
;DEPOSIHONS . ?75.393.953{

750 sandhill road, suite 120, reno, nevada 89521


















INTERNATIONAL ASSOCIATION OF FIRE FIGHTERS vs CITY OF SPARKS
02/06/2025 Page 71

1 lbecauae your engine is out and you're staffing --
minimum staffing on that engine on an incident, right?
A. Yeah. We're held over on an emergency call.

Q. Right. The city and the union have agreed

2
3
4
5 to minimum staffing on apparatuses, correct?
6 A. Yeah. I believe it's in our contract, the
7 | three people --

8 Q. Right.

9 A -- three person --

10 Q. In references to that -- you're familiar

11 | with the collective bargaining agreement with local 731

12 | and Sparks Fire Department?

13 A Yes.
14 Q. From the City of Sparks. And that minimum
15 | -- minimum staffing, that's -- that -- when there's

16 | references to minimum staffing in the contract, that's

17 | what it's referring to, right? 1Is to --

18 A. To the number of personnel on an apparatus.
19 Q. Number of personnel on apparatus, right?

20 A. Yes.

21 MR. CROSBY: No further questions. Thank
22 | you.

23 | EXAMINATION
24 | BY MR. VELTO:

25 Q. The contract when it talks about minimum

E-DEPOSITIONS 775.383.8531
750 sandhill road, suite 120, rene, nevada 88521

























EXHIBIT D



GROUND RULES FOR FY 2025 NEGOTIATIONS BETWEEN
INTERNATIONAL ASSOCIATION OF FIRE FIGHTERS LOCAL 731
AND
CITY OF SPARKS

International Assaociation of Fire Fighters Local 731 (LAFF) and the City of Sparks (City)
(callectively, the parties) agree to-megotiate in good faith according to these ground rules
and the applicable. provisions of' NRS Chapter 288 for the purpose of negotigting
sutcessor collective bargaining agreement for the fiscal year beginning July 1, 2024, The
parties-shall only negotiate through their desigriated exclusive bargairing representatives
listed below and those individuals added to the parties’ hegotiation teams in accordance

with these ground rules, if any.

1. Chief Negotiators: There shall be one (1) Chief Negotiator desigriated for each
party. Each Chief Negotiator mayrequest a team member.or other respurce person
address a specific issue. Each Chief Negotiator shall have the authority to present,
amend, and teceive proposals for discussien and to.sign tentative agreements for
each party, Such tentative agreements may be. signed in petson or electronically.
The Chief Negotiator for each party thay designdte an alternative Chief Negotiator
to.serve as the Chief’ Negotlator atall or some of the negotiation séssions and notify

the othéer party of that desigriation in writing,

2. Negotiation Teams: Prior to the first meetmg to review proposals, each party
will provide the other-a writteh Staternent naming the members of the party's
Negotiation Team snd alternates, if any. If either party-changes any Negatiation
Team .members, it will provide the other party with.prior -written hotice of the
change. Each N egotiation- Team shall be limited to. 7 representatives at the

bargatning table per session.

3. Meetings: The parties agree to schedule mutualily agreeable detes en which to
negotiate in good faith consistent with NRS Chapier 288 and these ground rules,
Negotiation sessions shall be scheduled with the locations, dates, and times
mutually agreed upon by the parties. Meetings shall be:acheduled for a minimum
of two (2) hours unless otherwise agreed upon in advance by beth Chief
Negotiafors: Negotiation sessions shall be alternated between # city pravided
location and a Local 731 provided location unléss otherwise agreed uporn by the
Chief Negatiators, Meetings may be held virtually with the prior consent of both
Chief Negotiators. Each meeting roori shall accommodate both negotiation teams:
Adeguate: parking shall be available. A separate area shall be. available to
accommodate caucus meetings, Negotiation sessions may be cancelled with 2z
hours natice to the other Chief Negotiator, or with as much notice as possible.if

due to an emergency.

4. Proposals: All proposals shall be submitted in writing including the full text of
the article with deleted. language depicted with strikethroughs and proposed
latguage additions depicted in beld, and any counterpropusal changes undsrlined

fin addition to shskethroteks and bold 1o indicate deletions and.additions). All
proposals will be oit the bargaining table by the end of the fourth negotiation




session. The ground rules meeting-on March 1, 2024, does not count as the first
negotiation session, This rule does not preclude written counteiproposals after the
fourth (4th) negotiation session, however articles/subjects not addressed in initial
proposals submitted by the conclusion of the fourth (4th) negdtiation session may
not be included in counter proposals withont consentof tite other Chief Negotiator.
Psities will accept, reject; or counter-propose all proposals by the eénd of the sixth
(6th) negotisition séssion,

8 T five. ements: All tentative agreements shall be in writing, dated, and

signed by each party’s Chief Negotiatprs.-All tenitative agreemerts are ‘suhject to
finalization of contract language and agreemient on a total tentative agreement. If
impugse i8 declared by either party priof 1o dn agréement oh a total tentative
agreement, signed tentative agreements in-existenge at declaration of impasse will
ot be submitted to fact finding or intetest arbitration and will becomie part of the
final agreement followiig fact finding and/er anyinterest arbitratfon award.

The City will provide hoth a “track changes” and a ¢lean copy of the total tentative
agreement for signdtures within ten (10) business days of executing tentitive
agreement(s) resolving all disputed issues. IAFF shall have 5 business days-after
receipt to identify any corrections to be miade, the City.shall have 5 business days
to deliver a corrected version for veview, and TAFF shall kave 5 business days to
confirii the torrections ot identify &ny otheér cortections.

. Ratification; Only a total tentative agreement resolving dll disputed issues is
subject to ratificition by IAFF and final approval by the City Coungil. Final contract
language is subject to approval as to form by the Sparks. City Attorney. The
negotiation teams guarantee that they will suppait any successor collective
bargaining ‘agreement in good faith when it is presented to their respective
ratifying bodies. Further, the parties understand that the ratifying badies approve
orréject the proposed stceessor collective bafgaining agreement asawhdle. Upon
IAFF’s ratification, the City will place the proposed collective bargaining
agreement on the next available City Council meeting agenda for consideration. If
either body rejects: the proposed agreement, the parties will return to the
bargainiiig table, and all previous tentative agieements shall be null and void
unless thre Chief Negotiators. both agree in writing to continue any previous
tentative agreement:in effect. '

: jality: All negetiations sessions and meetings.shall be.confidential and

closed to the public. During the negotidtion period, neither party, nor its
immediate constituents, may issue any staterent to any news media-about the
substance of the pegotiations. The parties and their immediate constituents shall
refiain-from making public staterents about the batgaining process until a full
ratified and approved agreement has been affected, including during impasse and
post-intpasse procéedings. Both parties and their immediate constituenis will
refrain from posting or disseminating any information in public concerning
contract negotiations until the negotiations are complete. Thissestion is not meant
to restriei dissemination of infermation to each megotiation team's constituent
groups.



10.

11, Reqgitests for Information;
288.180(2) by either party shall be-in writing and provide encugh detail to specify

12,

13.

14.

. Comimunications? Bargaining shall only take place between the parties’
respective negotiation teams. The tiegotiation téams, parties, and their iinmediate
constiments shall refrain from discussing the substante of the negotiations and
bargaining process except through the Chief Negotiators for both. patties.

Minutes; The parties will keep their own written miniites of the negotidtion
sessipns. No recording devices of any kind, including video recurdlngs, -ar eourt
reporter will be present, utilized, of allowed at any negotiation: sessions. without
mutual consent: of the parties. This does not apply to the use of computers; cell
phaties, ot tabiets, provided they are rict used ta record. This requirement does not
applyto fact ﬁndmg or interest arbitzation cenducted pursuant to NRS 2858,

Cavicuses: Either Chief Negotiator inay recess negatiations for the purpose of
¢onducting a caueus. Such caucuses will not exceed 30 minutes without appravi
of the. pther Chief Negotiator, Such approval shall not be upreasonably denied.

All requests for information pursuant t6 NRS

the document .or type of information that is beihg tequested. Both parties will
cooperate in providing requested information assoon as reasonab}y ‘possible.

lines:
(a)  Inthe event that ratification occurs prior t6 July 1, 2024, ali terms ander

any new agreement shall take-effect st 0800 hours on July 1, 2024, unless
otherwise stated in the agreement,

(%)  Inthe event ratification oecurs after July 1, 2024, all terms under any new
agreement will be considersd in full effect & 0800 hours on the first
business day fo}lowmg ratification by both. the City of Sparks and IAFF
except as listed in 127e) below,

(¢}  Any changes to warking conditions shall Tiot be. retroactive, and will
commence upon full ratification by both. parties,, consistent with i2(ky

above.

Impasse: The negotiation teams shall hold at least six (6) negotiation sessions
before any party declards impasse, unless impagse is declared eartier. by mmitul

agreement of both Chief Negofiators.

Mediation: In. the event that the parties agree to engage in ncm-bmdmg
mediation prior t¢ any fact finding, all events and communications that geeut in
mediation ave confidéntial and are pot admissible in any fact finding of interest
arbitratton. This includes but is not limited to any proposals or counter-preposals
given in mediation, and irifarmsdtion shared or statements in mediation,




15. Term of Ground Rules: The ground rules listed above constitute all the ground
tules agreed to by the parties and they supersede any other agreements the parties
may have made regarding ground rules. These ground rules shall remain in effect
until an agreement has been reached or until an impasse resolution procedure or
arbitration hearing, if any, is completed. Any of the ground rules may be modified
by mutual agreement of the parties.

Y . .
Dated this i dayof __ rt-fr2e If , 2024

International Association of Fire City of Sparks
Fighters, Local 731 /

7

P e
e U LD

Matf Joseph, Chief Negotiator Alyson  McCormick,  Chief
Negotiator




IAFF Local 731(Complainant/Respondent)
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INTRODUCTION

The City’s Motion to Defer and Renewed Motion to Dismiss (“Motions”) rests on a series
of mischaracterizations of the arbitrator’s award; of Local 731°s claims; of counsel’s statements in
a separate arbitration, and even of the parties” ground rules for negotiations for a successor
collective bargaining agreement (“CBA”). Once those distortions are stripped away, denial of the
City’s Motions becomes clear for two basic reasons.

First, deferral is improper because the arbitrator decided contractual issues, not statutory
ones, and did not consider or resolve the bad faith bargaining allegations, such as grievance
manipulation that Local 731 brings here. Second, dismissel is improper because the Complaint
alleges detailed facts that, taken as true, constitute prohibited practices under NRS 288.270(1)(e),
and the City’s arguments rely on credibility disputes and factual contestations that cannot be
resolved at this stage. .

In its Motions the City’s core theme in arguing for dismissal is that the September 4, 2024,
Force Hire meeting was “a negotiation” subject to successor-CBA ground rules and that, because
no written tentative agreement was executed, no agreement was reached. This argument fails for
two independent reasons.

First, the September 4 meeting was a grievance-resolution negotiation, not successor-CBA
bargaining, and therefore the ground rules did not apply. Second, even if it were a “negotiation,”
Nevada law requires good faith bargaining in grievance resolution, and Local 731’s allegation is
that the City repudiated agreed terms. Repudiation of agreed terms is conduct that constitutes bad
faith regardless of ground rules.

The Complaint sets out two well-pled prohibited practice claims:

. The City reached agreement with Local 731 on essential Force Hire grievance terms
and then reneged on those terms.

. The City delayed the GHCC grievance under false pretenses without an eamest desire
to resolve the dispute but, rather, to manipulate the GHCC composition and secure a retroactive
vote which is classic surface bargaining.

Both claims belong before this Board. The Motions should be denied.

LOCAL 731’s OPPOSITION TO MOTION TO DEFER AND MOTION TO DISMISS
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IL
LEGAL STANDARD

A, Deferral Doctrine

Nevada’s deferral doctrine is natrow and applies only in limited circumstances. The EMRB
has long held that it will defer to an arbitration award only when the arbitrator has resolved the
same factual and legal issues presented in the prohibited labor practice complaint, based on the
same evidentiary record. The Nevada Supreme Court has adopted the NLRB’s five-factor test for
deferral: (1) the parties agreed to be bound by arbitration; (2) the arbitration procedures were fair
and regular; (3) the parties were given adequate notice and opportunity to present evidence; (4) the
contractual issue decided by the arbitrator is factually parallel to the ULP issue; and (5) the
arbitrator was presented with, and actually decided, all facts necessary to resolve the statutory
issue. City of Reno v. Reno Police Protective Ass’n, 118 Nev. 889, 895-97, 59 P. 3d 1212, 1217-
1218 (2002).

The fourth and fifth factors carry particular weight, because deferral is proper only when the
arbitrator actually decided the same statutory duty that the EMRB is required to resolve, based on
the same factual inquiry. Where arbitration addresses only contract interpretation, while the ULP
concerns questions arising under NRS 288.270(1)(e), such as whether the employer acted with
improper motive, engaged in pretextual conduct, undermined the bargaining process, or repudiated
an agreement, the issues are not factually parallel, and the arbitrator necessarily lacked the
evidence required to decide the statutory claim. See City of Reno, 118 Nev. at 895-96 (EMRB
retains exclusive jurisdiction over statutory issues).

The EMRB reaffirmed this principle in Clark County Education Support Employees Ass'n v,
Clark County School District, Case No, A1-045901, Item No. 764B (2012), holding that “the
contractual issue is not factually parallel to the prohibited labor practice issue” and that arbitration
proceedings cannot resolve statutory bargaining obligations. 1d. at 2-3. Overlap in background
facts is insufficient; deferral applies only when the arbitrator decided the same statutory question

using the same evidentiary record.

Thus, deferral is inappropriate where the arbitrator did not address the statutory allegations

LOCAL 731°s OPPOSITION TO MOTION TO DEFER AND MOTION TO DISMISS
Page 3 of 15
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raised in the complaint or lacked the evidentiary record necessary to decide those issues. That is

the posture here.
B. Motion to Dismiss

Motions to dismiss prohibited practice complaints are governed by the probable cause
standard under Nevada Administrative Code (“NAC”) 288.375(1). A complaint may be dismissed
only if “no probable cause exists for the complaint.” NAC 288.375(1); Nev. Emp. Servs. Union v.
Clark Cnty. Water Reclamation Dist., Case No. 2024-030, Item No. 905 (Dec. 17, 2024), at 1.
Probable cause is a modest threshold under NAC 288.375(1); a complaint need only allege facts
which, if true, would constitute a prohibited practice. As the Board has consistently held, “cases
involving factual disputes and credibility determinations require a hearing and cannot be disposed
of by a motion to dismiss.” Las Vegas v. Las Vegas Peacc: Officers Ass’n, Case No. 2019-016, Item
No. 851 (2019).

The duty to bargain in good faith under NRS 288.270(1)(e) extends to the entire bargaining
relationship, including the grievance process. “Collective bargaining” is defined to include “the
resolution of any question arising under a negotiated agreement.” NRS 288.032(3). Grievance and
arbitration procedures are mandatory subjects of bargaining. NRS 288.150{2)(0). And the EMRB
has held that the statutory duty includes adhering to the bargained-for grievance process and not
undermining or refusing to participate in it. Michael Turner v. Clark County School Disirict, Case
No. A1-046106, Item No. 800 (Jan. 21, 2015), at 3 (citing Kallsen v. CCSD, Item No. 393-B (Feb.
12, 1998)).

Accordimgly, dismissal is inappropriate where, as here, the complaint alleges conduct—such
as repudiation of agreed terms or conduct during the grievance process that, if proven, could

constitute bad faith bargaining. Such allegations necessarily raises factual and credibility issues

and, therefore, the Board cannot resolve at the pleading stage under NAC 288.375(1).

m.
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A Opposition to Motion to Defer

The City’s request for deferral fails because the arbitrator did not resolve the statutory issues
raised in Local 731°s Complaint regarding the GHCC pgrievance. The arbitration addressed only
contractual questions under the CBA; the ULP concerns the City’s statutory duty to bargain in
good feith under NRS 288.270(1)(e). These are not factually parallel issues, and the arbitrator
lacked both the authority and the evidentiary record necessary to resolve the statutory claims,
Under City of Reno v. RPPA and EMRB precedent, deferral is therefore inappropriate.

1. The Arbitrator Decided the Contractual Issues, Not Statutory Bad faith
Allegations,

The City’s deferral argument fails at the outset because the arbitrator addressed only
contractual questions, not the statutory bad faith bargaining issues presented to the EMRB. The
arbitrator’s Award evaluated (1) whether the January 2024 GHCC benefit changes constituted a
change in benefits under the CBA, and (2) whether GHCC’s subsequent majority vote retroactively
approving those changes satisfied the contractual requirements. See Exhibit A attached to the
City’s Motions. These are matters of contract interpretation, squarely within the arbitrator’s limited
jurisdiction. In contrast, Local 731’s ULP alleges statutory bad faith bargaining which are issues
arbitrators cannot decide unless expressly submitted.

The ULP, however, alleges something fundamentally different—narmely, that the City
engaged in statitory bad faith bargaining in violation of NRS 288.270(1)(e) in its handling of the
GHCC grievance. The Complaint alleges that the City:

. sought extensions of the grievance timeline under false pretenses;

used the delay to take advantage of a restructuring in GHCC leadership;

. created a decisional posture more likely to approve the City’s unilateral changes; and

. denied the grievance immediately after securing a favorable GHCC vote.

These allegations concern mative, pretext, manipulation, and bargaining conduct. These are
issues that arbitrators lack authority to decide unless expressly submitted for adjudication. Other

than in passing, these statutory questions were not presented to the arbitrator or addressed in the

LOCAL 731°s OPPOSITION TO MOTION TO DEFER AND MOTION TO DISMISS
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Award.

Although the arbitration record included limited (estimony regarding the City’s stated
explanation for requesting extensions—primarily through Mr. Stewart’s understanding of what the
City conveyed—the arbitrator did not evaluate whether that explanation was accurate, complete,
or pretextual. She made no findings on the City’s motive, did not assess credibility on this point,
and did not consider whether the timing of the extensions was connected to changes in GHCC
leadership or to the City’s strategic interests. The Award contains only a brief procedural notation
that the parties extended the timelines “to allow for a thorough review,” see Ex. A attached to the
City’s Motions at p. 17, but this narrative description is not a factual finding and reflects no
analysis of the statutory bargaining issues raised in this prohibited practice charge. Because the
arbitrator did not adjudicate the reasons behind the delay or the implications of the City’s conduct,
she did not decide the statutory questions presented to the EMRB.

Under City of Reno v. RPPA, deferral is appropriate only where the arbitrator actually
decided the same statutory issue based on the same factual inquiry required in the ULP. 118 Nev.
at 895-97. The EMRB reaffirmed this principle in Clark County Education Support Employees
Ass’nv. Clark County School District, Case No. A1-045901, Item No. 764B (2012}, holding that
deferral is improper where an arbitrator rules only on contractual compliance while the prohibited
practice complaint concerns the employer’s course of conduct and statutory bargaining duties, and
that the matters are *not factually parallel.” Jd at 2-3.

The same 15 irue here. The arbitrator resolved a narrow contract grievance. The EMRB must
decide whether the City’s conduct during the GHCC grievance process violated its statutory
obligation to bargain in good faith. Because these issues are distinct in both nature and evidentiary
requirements, Factor 4 fails, and deferral is inappropriate as a matter of law.

2. The Arbitration Record Did Not Include the Evidence Necessary to Resolve the
Statutory Issues.

Even apart from the lack of parallel issues, deferral fails because the arbitrator did not have
the evidentiary record necessary fo resolve the statutory bad faith bargaining allegations. Under
City of Reno v. RPPA, deferral is appropriate only where the arbitrator was “presented generally

LOCAL 731°s OPPOSITION TO MOTION TO DEFER AND MOTION TO DISMISS
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with the facts relevant to resolving the [statutory] issue.” 118 Nev. at 897. That did not occur here.

While the arbitrator heard limited testimony regarding the City’s stated explanation for
requesting extensions of the GHCC grievance timelines, she was not presented with, and did not
evaluate, evidence bearing on the statutory questions raised in this ULP. The arbitrator did not
examine whether the City’s explanation was genuine or whether the delay was used to take
advantage of changes in GHCC leadership, whether the timing of events surrounding the grievance
process reflected pretext, or whether the City’s conduct undermined the statutory obligation to
bargain in good faith. No testimony or exhibits were presented on the City’s internal deliberations,
its reasons for requesting extensions beyond the stated justification, or the relationship between
the grievance timeline and the GHCC reorganization.

The Award contains only a brief procedural notation that the parties extended the timelines
“to allow for a thorough review,” id. at p. 17, but this narrative statement is not a factual finding
about motive or purpose and does not reflect any evidentiary assessment. Because the arbitrator
lacked the factual record necessary to determine why the delay occurred, what its effects were, or
whether the City’s conduct during the grievance process comported with NRS 288.270(1)(e), she
could not have resolved the statutory issues before the EMRB.

The EMRB has been clear that deferral is improper under these circumstances. In Clark
County Education Support Employees Ass'n v. Clark County School District, Case No. Al-
045901, Item No. 764B (2012), the Board rejected deferral where the arbitrator lacked the evidence
needed to decide the employer’s course of conduct and statutory bargaining obligations, holding
that deferral cannot apply inerely because the same background events appear in both proceedings.
Id. at 2-3. The same deficiency exists here. The arbitrator simply did not have the factual record
required to evaluate statutory bad faith.

Because the arbitrator was not presented with, and did not decide the facts necessary to

resolve the statutory allegations, Factor 5 of the deferral test cannot be met, and deferral must be

denied.
/
/
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B. Opposition to Renewed Motion to Dismiss

The City’s Motion to Dismiss must be denied because, accepting the Complaint’s allegations
as true, as required under NAC 288.375(1), Local 731 has clearly alleged facts which, if proven,
constitute a violation of NRS 288.270(1){e). Dismissal is proper only where “no probable cause
exists for the complaint.” NAC 288.375(1). Probable cause is a low threshold, the complaint need
only allege facts that state a plausible statutory violation. Nev. Emp. Servs. Union v. Clark Cniy.
Water Reclamation Dist., Case No. 2024-030, Item No. 905 (Dec. 17, 2024), at 1. And where
factual disputes or credibility determinations are required, dismissal is inappropriate. Las Vegas v.
Las Vegas Peace Officers Ass’n, Case No. 2019-016, Item No. 851 (2019); Operating Eng'rs
Local 3 v. Incline Vill. Gen. Improvement Dist., Case No. 2020-012, Ttem No. 864 (2020).

1. The Complaint Properly Alleges an Agreement in Principle

The Complaint alleges that at the September 4 meeting, the parties reached an agreement in
principle over Force Hire. See Comp. at 1 13, 14 and 16. Specifically, the City’s ability to mandate
overtime and the negotiated limitations that would accompany it into the CBA. Id. At the pleading
stage, this is more than sufficient to allege that mutual assent was reached. Whether the City now
claims no agreement existed is a factual dispute inappropriate for resolution on a motion to dismiss.

2. The Complaint Alleges the City Repudiated That Agreement

Local 731 alleges that after agreeing to the limitations, the City repudiated the agreement by
removing those limitations from its draft MOU and attempting to shift themn into unilateral City
policy rather than binding contract language. Id ar | 17, 18 and 19. A party may not withdraw
from an agreement-in-principle or materially alter its terms after reaching accord. Such conduct
constitutes bad faith bargaining under NRS 288.270(1){e).

3. Withdrawal of Accepted Offers is Recognized Bad faith Bargaining

The EMRB has recently reaffirned that “withdrawal of accepted offers” is a recognized
indicator of bad faith bargaining. Washoe Cnty. Sch. Dist. v. Washoe Sch. Principals’ Ass’n,
EMRB Item 895 (2024), at 6. Local 731 alleges precisely that here. Specifically, Local 731 alleges

that the City accepted the negotiated Force Hire limitations on September 4, to be in the CBA and

LOCAL 731°s OPPOSITION TC MOTION TC DEFER AND MOTION TO DISMISS
Page 8 of 15




Reno, NV 89501 RRVIawyers.com

200 5. \Vrginia 5t., Ste. 655

i

ring

PLLC

3
[+]

r.d

then effectively neutering those limitations by indicating they would be going into policy as
opposed to the CBA. That is the textbook example of bad faith bargaining.

4, Single Act of Repudiation is Legally Sufficient to State a Claim

The City’s argument that Local 731 alleges only a “single incident” misunderstands the legal
standard. Repudiation or withdrawal of accepted terms is itself a hallmark of bad faith bargaining.
The EMRB has expressly recognized “withdrawal of accepted offers” as evidence of bad faith
bargaining. Washoe Cnty, Sch. Dist. v. Washoe Sch. Principais’ Ass'n, EMRB Item 895 (2024), at
6. Local 731 alleges precisely that here: after reaching agreement in principle on September 4, the
City removed the negotiated limitations from its draft and attempted to substitute unilateral policy
language in their place. This constitutes repudiation of agreed terms and states a prohibited practice
under NRS 288.270(1)(e).

Moreover, the City’s “single incident” argument is legally and logically incorrect. A single
act of repudiation is sufficient to constitute bad faith bargaining. Federal labor law has long held
that when parties reach agreement, a party’s unilateral refusal fo honor or execute the agreement
is, by itself, a violation of the duty to bargain. H.J. Heinz Co. v. NLRB, 311 U.S. 514, 525-26
(1941).! Thus, even if the September 4 repudiation were the only allegation, it would still be
sufficient to state a claim.

Additionally, accepting the City’s position would effectively grant public employers one
“free” repudiation of an agreement, an outcome fundamentally at odds with the purposes of
collective bargaining statutes. Were that the rule, an employer could openly withdraw from an

agreement reached at the table, refuse to honor commitments, or unilaterally alter agreed terms

1 Although Heinz involved multiple unfair labor practices overall, the Supreme Court treated the employer’s refusal to
sign a written contract embodying agreed terms as an independent and self-sufficient violation of the duty to bargain
in good faith. 311 U.S. at 525-26. More recent labor precedertt continues to apply Heinz for this precise proposition.
See Perrigo New York, Inc., ALY Decision No. JD(NY)-09-23, at 5-6 (Mar. 20, 2023) ¢holding that “failure, upon
request, to execule a contract embodying agreed-on terms constitutes an unlawful refusal to bargain,” citing Heinz and
reaffirming that refusal to execute agreed terms is a per se violation). Additionally, the Supreme Court of Nevada has
held that it is proper to look to the National Labor Relations Beard for guidance on issues involving the Employee-
Management Relations Board. City af Reno v. Reno Police Protective Ass'n, 118 Nev, 889, 892, 59 P.3d 1212, 1214
(2002). Accordingly, the Nevada Employce-Management Relations Act “should be interpreted consistently with the
National Labor Relations Act.” Weiner v. Beatty, 113 P.3d 313, 315 (Nev. 2005). Nevada applics these federal principles
when interpreting NRS 288.270(1){(c}. Thus, federal principles goveming repudiation and refusal to execute agreements
apply with full force in the EMRB context.
LOCAL 731°s OPPOSITION TO MOTION TO DEFER. AND MOTION TO DISMISS
Page 9 of 15




Aano, NV 88601 RAViawyers.com

200 8. Virginia St., Ste, 653

E [ ¥% ] P

Ln

W
10
11

13
14
15
1o
17
18
10
20
21

23
24
25

27|

28

once, without consequence. Neither federal law nor Nevada law permits such an outcome. The
duty to bargain in good faith applies to each act of bargaining conduct, and a single repudiation of

agreed terms is sufficient to constitute a prohibited practice.

5. The Ground Rules Do Not Apply to Grievance Negotiations

The City argues that no agreement existed on September 4 because no written tentative
agreement (“TA”) was executed under the FY25 Ground Rules. This argument fails for a basic
reason: the FY25 Ground Rules apply only to successor CBA negotiations, and the September 4
meeting was not part of the successor CBA bargsaining process. It was convened to resolve the
Force Hire grievance.

The City’s reliance on a brief exchange in the Force Hire arbitration transcript, see Motions
at p. 14 -15 citing Exhibit C attached thereto, does not change this conclusion. In that proceeding,
City counsel objected on the ground that the September 4 discussion was “not a negotiation as
recognized under NRS 288, and Union counsel responded, “I disagree. This was a negotiation.”
Id at p. 49: 6 — 7. But this remark was made by counsel was not swom testimony and did not
assert that the meeting was a successor CBA negotiation govemed by the Ground Rules. When the
Arbitrator asked whether it was “negotiations for a contract provision,” the witness clarified only
that the parties engaged in a back-and-forth discussion over an MOU intended to resolve the
grievance. fd. at p. 49: 15 — 24. This is a description that is fully consistent with Local 731’s
position that this was a grievance negotiation, not a successor-CBA bargaining session. Nothing
in the transcript supports the City’s attempt to retroactively categorize the meeting as ground-rules
bargaining.

Because the September 4 meeting was not a ground-rules bargaining session, the Ground
Rules’ written-TA requirement does not apply. The absence of a written TA therefore does not
defeat Local 731°s allegation that the parties reached an agreement in principle on Force Hire. The
City cannot impose successor-bargaining formalities on a grievance-resolution negotiation in order

to avoid the consequences of repudiating agreed terms.

LOCAL 731’s OPPOSITION TO MOTION TO DEFER AND MOTICN TO DISMISS
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6. The Complaint Alleges the City Rendered the Agreement Illusory

Local 731 also alleges that even apart from repudiation, the City engaged in bad faith
bargaining by attempting to convert negotiated, mutually accepted Force Hire limitations into
unilateral City policy rather than binding contract language. This conduct, as set forth in the
Complaint and supported by the City’s own MOU draft, would allow the City to alter, suspend, or
disregard those limitations at will. An agreement that leaves essential terms to the unilateral
discretion of one party is illusory, and the attempt to replace bargained-for contractual protections
with nonbinding policy language constitutes additional evidence of bad faith bargaining under
NRS 288.270(1)(e).

At this stage, the Board must accept these allegations as true. If Local 731 proves that the
City removed agreed-upon limitations from contract language and sought instead to reserve
unilateral control over those terms, this would independenily establish a statutory violation.
Therefore, finding no probable cause exists under NAC 288.375(1) is unwarranted. The City’s
attempt to recast negotiated terms as discretionary policy is not a legal defect in the Complaint, it
is a factual dispute that must be resolved at hearing and cannot form the basis for dismissal.

7. The City’s Motion Presents Factual Disputes That Cannot Be Resolved on a
Motion to Dismiss.

Even if the City’s arguments were taken at face value, its Motion to Dismiss fails because it
raises factual disputes that cannot be resolved at this stage. A motion to dismiss under NAC
288.375(1) is proper only when “no probable cause exists for the complaint,” and the Board has
repeatedly held that cases involving contested facts or credibility determinations must proceed to
hearing. See Las Vegas v. Las Vegas Peace QOfficers Ass’n, EMRB Cas¢ No. 2019-016, Item No.,
851 (2019); Operating Eng'rs Local Union No. 3 v. Incline Vill. Gen. Improvement Dist.,, EMRB
Case No. 2020-012, Item No. 864 (2020).

Here, the parties sharply dispute several material facts, inchuding:

) whether the parties reached an agreement in principle on September 4;

. what terms were included in that agreement;

. whether the City's subsequent draft reflected or repudiated those terms;

LOCAL 731’ OPPOSITION TO MOTION TO DEFER AND MOTION TO DISMISS
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. whether negotiated limitations were intentionally removed or altered;

. whether the City attempted to shift bargained-for terms into unilateral policy; and

s whether these actions constitute bad faith bargaining under NRS 288.270(1)(e).

Compounding these factual disputes, the City’s Motion repeatedly asks the Board to reject
the Complaint’s allegations based on its assertion that Local 731 member Darren Jackson is not
credible. See Motions a# p. 5. But credibility determinations cannot be made on a mation fo
dismiss. See Incline Village, Item No. 864 (credibility questions require a hearing); LVPOA, Item
No. 851 (dismissal inappropriate where resolution depends on “which witness is to be believed”).
At the pleading stage, the Board must accept the Complaint’s allegations as true and may not
substitute the City’s assessment of Jackson’s credibility for the evidentiary evaluation that must
occur at hearing.

Because the City’s Motion depends on contested facts and premature credibility arguments,
it fails to meet NAC 288.375°s dismissal standard. Local 731 has alleged a viable statutory
violation, and a hearing is required.

8. The Complaint Satisfies the Probable Cause Standard

Under NAC 288.375(1), the Board may dismiss a complaint only where there is a lack of
probable cause. As the Board explains in Nevada Service Employees Union v. Clark County Water
Reclamation Pfsrrflct, EMRB Item No. 905 (Dec. 17, 2024) at 1, probable cause is lacking only
where the complaint fails to allege sufficient facts to “raise a justiciable controversy under Chapter
288,” as required by NAC 288.200. Item 905 af 1 (noting that dismissal is appropriate where the
complaint lacks adequate factual allegations). A complainant is not required to prove its case at
the pleading stage; it must simply allege facts which, if true, would constitute a prohibited practice.
And where resolution of the dispute will require factual development or credibility determinations,
dismissal is improper. See Las Vegas v. Las Vegas Peace Officers Ass'n, EMRB Item No. 851
{2019); Operating Eng’rs Local Union No. 3 v. Incline Vill. Gen. Improvement Dist., EMRB Item
No. 864 (2020).

Local 731°s Complaint easily satisfies this standard. Accepting its allegations as true, the

Complaint alleges that:

LOCAL 731's OPPOSITION TO MOTION TO DEFER AND MOTION TO DISMISS
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. the parties reached an agreement in principle on September 4;

. the City subsequently repudiated that agreement by removing negotiated limitations;

. the City withdrew or altered accepted terms, conduct the Board has expressly
recognized as indicia of bad faith bargaining (item 895);

. the City attempted to render the agreement illusory by shifiing negotiated terms into

unilateral policy; and

. these actions constitate bad faith bargaining within the meaning of NRS
288.270(1){e).

These allegations, if proven, would establish a statutory violation, Taken tog;athcr, they
clearly “raise a justiciable controversy under Chapter 288 within the meaning of NAC 288.200
and referenced in Ttem 905. Because the City’s Motion depends on disputed facts and asks the
Board to make improper credibility determinations, particularly regarding Local 731 member
Darren Jackson, it cannot satisfy the standard for dismissal under NAC 288.375(1). The Complaint
alleges more than sufficient facts to establish probable cause, and a hearing is required.

Iv,
CONCLUSION

For all of the foregoing reasons, the City’s Motion to Defer and Renewed Motion to Dismiss
should be denied. Deferral is inappropriate because the arbitration award did not resolve the same
factual or legal issues presented in this unfair labor practice proceeding, nor did the arbitrator
consider or decide the statutory questions of bad faith bargaining that fall within the EMRB’s
exclusive jurisdiction. Likewise, dismissal is improper because Local 731’s Complaint alleges
specific facts which, if proven, would constitute violations of NRS 288.270(1)(e), and the City’s
arguments depend on disputed facts and credibility determinations that cannot be resolved at the
pleading stage.

Local 731 has alleged that the City reached an agreement in principle, repudiated that
agreement, withdrew accepted terms, and attempted to replace bargained for protections with

unilateral policy. This is conduct that, taken individually or collectively, states a prohibited

LOCAL 731’s OPPOSITION TO MOTION TO DEFER AND MOTION TOQ DISMISS
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practice under Nevada law. Because the Complaint plainly raises a justiciable controversy and

establishes probable cause under NAC 288.375, this matter must proceed to hearing. Accordingly,

Local 731 respectfully requests that the Board deny the City’s Motion to Defer and Renewed

Motion to Dismiss in their entirety.

DATED this 15% day of December, 2025.

REESE RING VELTO, PLLC

/s/Alex Velto

Alex Velto, Esq.

Nevada State Bar No. 14961
Paul Cotsonis, Esq.

Nevada State Bar No. 8786

200 8. Virginia Street, Suite 655
Reno, NV 39501

Telephone: {(775)446-8096
alex@rrviawyers.com
paul@rrvlawyers.com
Attorrneys for Complainant/Respondent
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CERTIFICATE OF SERVICE

Pursuant to NAC 288.0701(d)(3), I certify that I am an employee of the law firm of REESE
RING VELTO, PLLC and that on the 15" day of December 2025, I caused service a true and
correct copy of the INTERNATIONAL ASSOCIATION OF FIREFIGHTERS LOCAL NO.
731’s OPPOSITION TO CITY OF SPARKS’ MOTION TO DEFER AND MOTION TO

DISMISS to be served via email on the following persons:

Waesley K. Duncan, Esq.,
wduncan’gcity ofsparks.us

Jessica L. Coberly, Esq.,
jcoberly(@cityofsparks.us

Attorney for Respondent/Complainant

/s/Rachael Chavez
An employee of Reese Ring Velto, PLLC
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The CITY OF SPARKS (“City™} hercby files this Reply in suppert if its Motion to Defer
the second claim in INTERNATIONAL ASSOCIATION OF FIREFIGHTERS LOCAL NO. 73]

{(*Local 731”)’s Complaint and the City's renewed Motion to Dismiss the first claim in the
Complaint. This Reply is based on the papers and pleadings on file herein, the below Memorandum

of Points and Authorities, and any oral argument the Board so permits.

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION
The Atrbitrator’s October 6, 2025 award and decision (hereinatter “Opinion” or “0Op.”)

regarding the Group Health Grievance conclusively determined that the bad faith allegations

contained in Local 731°s Complaint’s second claim {the “Group Health” claim) are incorrect and
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must be deferred. The Arbitrator evaluated the Group Health grievance, the City’s responses
during the grievance process, and the Group Health Care Committee’s {GHCC) vote ratifying a
checkpoint for medical necessity and concluded in relevant pari:

1. “[N]o benefits provided by the [City’s] healthcare plan were improperly changed
following the implementation of the current Plan Document,” “[n]o violation of the
[CBA] has been proved” by Local 731, Op. at 36—meaning the City did not
“unilaterally change{] healthcare provisions™ in “blatant violation of the CBA.”
Compl. 11 24-25.

2. The Arbitrator made the factual finding that “the partics agreed to extend timelines
for the City’s response to allow for a thorough review of the concems raised,” Op. at
17, not “as an excuse to delay the grievance process.” Compl. { 35.

3. The Arbitrator specified in the Opinion that “[t]here is no indication the Committee
operated under sway of the City in general, or with regard to the issues raised by the
Union,” Op. at 29 (emphasis added), directly contrary to Local 731°s claim before the
Board that the City's extension was a delay in an attempt “to sway SPPA’s vote in
favor of approving of the changes [the City] made to the health plan.” Compl. | 35
(emphasis added).

The Arbitrator’s factual findings and determinations are both factually parallel to the instant claims
under Factor 4 and the Arbitrator specifically considered the facts relevant to resolving the Group
Health claim under Factor 5, meaning the claim should be deferred.

Regarding the Motion to Dismiss the Complaint’s first claim (the “Force Hire™ claim),
Local 731 fails to address that Nevada Law requires a party to allege an “outward manifestation”
of agreement to legally allege mutual assent occurred, and Local 731’s Complaint does not do so.
Local 731 also urged the Board to ignore Local 731°s attorney’s and named witness’ affirmative
claims in the Force Hite arhitration that the Force Hire negotiation was rof “an attempt to resolve
a grievance,” and was a contract “negotiation as recognized under [NRS] 288.” Mot., Ex. C at 49.
But the Board should not let either the witness or counsel recant their prior swom testimony and
legal argumentation before the arbitrator. Finally, even if Local 731 successfully pled that the
parties somehow reached an agreement on the single contested tem without putting such
agreement in writing, the claim that the City disagreed with one term among many agreed-to terms
in the course of drafting a later-signed global agreement is legally insufficient to establish probable
cause for bad faith under the Board’s “totality of the circumstances” analysis. The first claim

should also be dismissed.
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IL STANDARD OF REVIEW

“The party asking this Board to reject an arbitration award has the burden of demonstrating

that the five-part test ahove was not met.” AFSCME Local 4041 v. State of Nevada, Case No, 2023
019 and 2023-029, Item #909 at 2 (July 28, 2025). Local 731 fails to carry its burden. It concedes
Factors 1-3 are met in this matter and only objects to Factors 4 and 5, without meaningfully
engaging with the clear statements in the Arbitrator’s decision that demonstrably address the same
issues in the Group Health claim, fulfilling both Factors.

In evaluating & Motion to Dismiss, NAC 288.200(1){(c) requires that a Complaint contain
“Ia] clear and concise statement of the facts constituting the alleged practice.” “In order to show
‘bad faith’” through factual allegations, “a complainant must present ‘substantial evidence,’”
which cannot rest on a “single isolated incident,” but rather “the totality of the conduct throughout
negotiations.” Int'l Ass'n of Fire Fighters, Local 5046 v. Elko Cnty. Fire Prot. Dist., Case No.
2019-011, Item #847-A at 5 (July 8, 2020) (citations omitted). Local 731 fails to identify a Board
decision that has ever found that a party acted in bad faith based on a single point of disagreement
in a negotiation that then culminated both in an admitted agreement on that identified point and
overall reached resolution. Furthermore, its recitation of the legal arguments in its Opposition fail
to demonsirate it proffered sufficient facts to substantiate the single act of bad faith alleged. The
Force Hire claim should therefore be dismissed.

.  ARGUMENT
Local 731 makes minimal attempt to engage with the statements made in the Group Health

Grievance Arbitrator’s decision or its own witness’ and counsel’s statements from the Force Hire
arbitrator—instead it would prefer to reallege its Complaint in Opposition, urge the Board to hold
its own hearing, and recover the same ground as prior arbitrators. But the Board’s deferral doctrine
exists to provide the Board an efficient way to address claims already evaluated by arbitrators, and
Local 731 does not address multiple on-point findings and determinations made by the Group
Health Grievance Arbitrator that conclusively dismissed the allegations underlying the Group

Health claim before the Board.

The Motion to Dismiss similarly simplifies the Force Hire claim to a single legal issue—
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whether agreement could be alleged via a verbal meeting. Local 731's named witness for the Force
Hire claim previously testified that the Force Hire negotiation regarding potential changes to the
CBA was a contract negotiation under NRS 288 (to support the clear statements made by his
counsel on the matter) and Local 731°s Force Hire claim is therefore subject to the Ground Rules
for the then-ongoing CBA negotiation—which under NRS 288.150(1) required agreements to be
reduced to a written agreement. For this claim, there was no writien agreement reached on the term
Local 731 contests, meaning Local 731 does not allege facts demonstrating there was a meeting of
the minds sufficient to create legally-binding agreement. And even if it could do so, a single act is
insufficient to establish that the totglity of the circumstances demonstrate bad faith as a matter of
law. The Force Hire claim should be dismissed.

A The Deferral Factors Are Satisfied as to Local 731’s Group Health Claim.

In response to the Motion to Defer Local 731°s Group Health claim, Local 731 concedes
by failing to argue otherwise that the Group Health arbitration award and underlying testimony
demonstrated that the proceedings were fair and regular under Factor 1, the parties agreed to be
bound under Factor 2, and the decision was in accordance with the purposes and policies of the
Act under Factor 3. See Palk v. State, 126 Nev. 180, 181, 233 P.3d 357, 358 (2010} (when a party
“failed to directly address™ an issue, “it effectively confessed” to the issue unaddressed).

Local 731’s argument regarding Factor 4—that contract arbitrations cannot result in
deferral of bad faith claims—cited an inapposite case with unique contract language that
specifically barred arbitration of bad faith claims that is not present in the applicable CBA here.
Local 731 further claimed under Factor 5 that one of the City’s multiple identified findings and
determinations from the Arbitrator did not directly address its claim before the Board—ignoring
the specific, almost word-for-word refutation by the Arbitrator of the core of its claim in other
parts of the Opinion. Local 731 does not refute the City’s cited case law that issues are factually
parallel if the arbitrator’s determination of the contractual issue is “resolved by the same facts™ as
those underlying the bad faith claim. Mot. at 7 (citing Inf 'l 4ss 'n of Fire Fighters, Local 4068 and
Van Leuven v. Town of Pahrump (IAFF Local 4068), Case No. 2017-009, Item No. 833 at 9 (Nov.
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14, 2018) (quoting Reichold Chemicals, 275 NLRB 1414, 1415 (1985))). Because Local 731 does
not identify any facts that the Arbitrator did not consider and cannot refute the applicability of the
Arbitrator’s factual findings and legal determinations directly relevant to its claims, the Group

Health claim should be deferred as fulfilling all five factors.

1. Under Factor 4, the Board Can Legally Defer a Statutory Bad Faith Claim
‘When It Is Resolved By the Same Facts Presented To An Arbitrator in A

Contract Arbitration.
Local 731 claimed that a contract arbitration cannot be factually parallel to a bad faith claim

because “statutory bad faith bargaining [claims] ... are issues arbitrators cannot decide unless
expressly submitted,” citing to inapposite case law. Opp’n at 5-6 (citing City of Reno v. Reno
FPalice Protective Ass'n, 118 Nev. 889, 895-97, 59 P.3d 1212, 1217-18 (2002} and Clark Chniy.

Educ. Ass'n v. Clark Cnty. Sch. Dist. (CCEA), Case No. A1-045901, Item No. 764B (Aug. 3,
|2012)), These cases do not support Local 731°s strained interpretation, In fact, “[t}hat is not the
standard for deferral,”—— the Board instead evaluates whether the same facts needed to decide the
statutory issue were presented to the arbitrator and whether the arbitrator analyzed them. I4FF
Local 4068, Item No. 833 at 8; see also Goodwin v. N.L.R B., 979 F.2d 854, *6 (5th Cir. 1992)
(unpublished) (determining because “[tjhe arbitrator was presented generally with the facts
pecessary to decide the statutory issue, and the contractual and statutory issues were factually
parallel”). The City addressed this exact argument in its Motion and Local 731 declined to engage
with the Board’s reasoning in J4FF Local 4068, which explicitly addressed whether contractual
arbitration decisions result in deferral of statutory bad faith issues:

Complainants seem to only conclusory argue that ... [‘]Jthe only issue decided by
the arbitrator was a contractual one’.... Complainants argue that because they pled
bad faith bargaining and unilateral changes related thereto, an unfair labor practice,
no arbitrator finding, no matter how relevant and factually overlapping, is enough
to satisfy City of Renv’s deference standard. Complainants’ logical end would
nullify the deferral doctrine.... See also Badger Meter, Inc,, 272 NLRB 824, 826
(1984) (“[tlhe arbitrator was faced with the contractual question of whether the
Respondent’s transfers and subcontracting violated its collective-bargaining
agreement. The Board is faced with the statutory question of whether the
Respondent’s actions constituted unilateral changes that vicolated its bargaining
obligation under Section 8(a)(5).... Evidence of the parties’ collective-

bargaining agreements. bargaining historv, and past practice are parallel facts

that should resolve both issues. Accordingly, we find that the contractual and
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statutory issues are factually pamllel.... The Board’s involvement is not in the
nature of an appeal by trial de novo.”)

IAFF Local 4068, Item No. 833 at 8-9 (emphasis added). Thercfore, “[t]he coniractual issue
... was factually paraliel to the unfair labor practices issued alleged” when “[t)he arbitrator was
presented penerally with the facts relevant to resolving the unfair labor practice.” Id. at 10; see
Olin Corp., 268 NLRB 573, 576 (1984) (deferring Board review where “[t]hese factual questions
[considered by the arbitrator] are coextensive with those that would be considered by the Board in
a decision on the statutory question™).

Local 731°s two cited cases simply do not support their claimed rule. In City of Rewno, the
Board determined that the contract arbitration could not resolve the bad faith claim because the
CBA there specified “Disputes arising under this Article [regarding unfair labor practices] shall
not be grievable ... but shall be submitted to the Nevada Local Government Employee—
Management Relations Board of resolution.” 118 Nev, at 895, 59 P.3d at 1216, Local 731 does not
allege that the CBA governing the parties here has such a provision, and it does not. Therefore, the
unique situation addressed in City of Reno has no bearing on whether the Board may defer to the
Group Health Arbitrator’s decision here. CCEA similarly does not hold that parties must
“expressly submit” bad faith claims to the arbitrator in order for the Board to defer. CCEA simply
determined that, pursuant to the five-factor inquiry, in that case the arbitrator focused solely on the
“content of the [CBA]” rather than *the course of action leading up to” the alleged bad faith act,
and the facts presented to that arhitrator were therefore not “factually parallel.” CCEA, ltem #764B
at 2. While Local 731 contends that the Arbitrator here only “resolved a narrow contract
grievance,” Opp’n at 6, it mischaracterizes the multi-day hearing leading to a 36-page Opinion.
The Arbitrator here had to resolve whether the City changed the benefits provided to employees
in the transition of its health plan’s Third Party Administrator {TPA). Op. at 3. This was nat
completed by analyzing a sentence in the CBA in a vacuum like in CCEA, it was produced afier
analyzing the entire process the City took for years before in bringing plan changes and notice of
the TPA change to the GHCC and the City’s conduct throughout the year aftet it switched TPAs,

which necessarily involved evaluation of the historical and immediate factual circumstances
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underpinning the bad faith allegations—specifically, the co-occurring grievance process and the
GHCC’s medical necessity review vote cited in the complaint. I4. at 9-19. The Arbitrator’s wide-
reaching factual findings and legal analysis correspondingly reviewed and made determinations
about the Group Health grievance process sufficient to be “factually parallel” under Factor 4.

2. Under Factor 5, the Arbitrator Explicitly Considered the Same Facts Needed to
Evaluate Local 731’s Claim Before the Board.

Here, as in IAFF Local 4068, under Factor 5 “it is evident that the Arbifrator considered
and made numerous and detailed factual findings, and was presented generally with the facts
relevant to resolving the unfair labor practice.” Item No. 833 at 7. For clarity, Local 731°s

Opposition’s rendition of its claims are provided below, with the corresponding determination
from the Arbitrator included for comparison:

The Complaint alleges that the City:
* sought extensions of the grievance timeline under false pretenses;
The Arbitrator determined that the City’s extensions were sought for one reason—

“[tlhe partics agreed to extend timelines for the City's response to allow for a
thorough review of the concerns raised.” Op. at 17.

» used the delay to take advantage of a restructuring in GHCC leadership;

The Arbitrator determined “[t]here is no indication the Committee operated under
sway of the City in general, or with regard to the issues raised by the Union.” Op.

at 29.
+ created a decisional posture more likely to approve the City's unilateral changes; and

But there were no unilateral changes. “[TThe Union’s own industry expert, and
GHCC member unions OE3 and SPPA, established no benefits were improperly

changed by unilateral action of the City.” Op, at 35.
+ denied the grievence immediately after securing a favorable GHCC vote.

! The City continues to be puzzled as to Local 731°s approach to the GHCC vote, which was
regarding a discrete issue of whether to ratify the City’s direction to its TPA to check for medical
necessity (which was always required for medical coverage) after 25 visits, Op. 30-33, 35
(“medical necessity was a pre-existing feature of the plan™). The Complaint frames this vote as
“approving of the changes” or the “unilateral changes” to the health plan, Compl. 1 25, 35, but it
was limited to the one issue of when to check for medical necessity. The Arbitrator determined
scheduling a check for medical necessity was “not a benefit, and did not change the benefits
provided by the plan, [and] it was not necessary to obtain GHCC approval or Council ratification

for its implementation.” Op. ai 32.
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The GHCC vote ratifying medical necessity review of therapies afler 25 visits
occurred on September 19, 2024, Op. at 18. Local 731°s grievance was denied three
weeks later—not “immediately,” Opp'n at 5, after the City sent Local 731 its third
letier explaining its final analysis of Local 731°s grievance claims on Qctober 3 and
provided the Union another week to raise any additional concems. Op. at 19. None
were raised and the grievance was denied on October 10. Id.

Opp’n at 5. Local 731 elsewhere contends “[tihe City delayed GHCC grievance under false
pretenses without an earnest desire to re;olve the dispute but, rather, to manipulate the GHCC
composition and secure a retroactive vote which is classic surface bargaining.” Opp’n at 2. The
Arbitrator’s Opinion demonstrates this is categorically false. The Opinion detailed the City's
“earnest desire to resolve” the dispute through conduct that could not be described as “surface
bargaining,” id., detailing the City’s “review[ing], analyz[ing], consult[ing] on, and discuss[ing]
with the Union, each of the more than 100 purported changes it identified.” Op. at 28, see also id.
at 17-19 (factual findings detailing the City’s multiple letters to Local 731 analyzing its concerns).
The “GHCC composition,” Opp’n at 2, of SPPA, IAFF, and OE3, did not change during the
grievance process. Op. at 9, 18. The “retroactive vote™ outcome, Opp’n at 2, occurred without any
coercion by the City, Id. at 29. Thus, the Arbitrator explicitly considered the same facts needed to
evaluate this unfounded claim and specifically rejected them.

Despite the City listing these specific facts and determinations that directly contradicted
Local 731°s Group Health claim, Mot. at 7-8, Local 731 contends these issues were only addressed
“in passing,” Opp’'n at 5-6, which euphemistically admits that the Arbiteator reviewed and made
determinations on every issue raised in the Group Health claim before the Board, just perhaps not
to Local 731°s satisfaction. The standard is not whether the complainant likes the Arbitrator’s
findings, but whether the Arbitrator “was presented generally with the facts relevant to resolving
the unfair labor practice,” and that occurred here. I4FF Local 4068, Item No. 833 at 4 (citation
omitted). The Arbitrator here was presented with substantial testimony and dozens of written
exhibits on this exact topic over a multiple-day hearing. To say these factual issues were only
addressed “in passing” is a gross mischaracterization of the very detailed arbitration hearing and
resulting Opinion.

Local 731 further claims the Arbitrator heard only “limited testimony regarding the City’s
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stated explanation for requesting extensions” from Mr. Stewart, but did not evaluate “whether that
explanation was accurate, complete, or pretextual” or “assess credibility on this point.” Opp’n at
6. This cannot be overstated: Local 731 is trying to argue that its own witness at the Arbitration
hearing is not credible and his sworn testimony should be ignored by the Board. Mr. Stewart was
Local 731’s witness and former Grievance Steward during the Group Health grievance, and he is
also designated by Local 731 in ¢his matter as a witness to testify regarding Local 731°s allegations
regarding the grievance process. Local 731 Pre-Hearing Statement at 10. The ov_erlap of the factual
basis of these two matters is obvious and cannot be overstated—they are inextricably intertwined.
Further, why would Local 731 question the accuracy, completeness, credibility, or pre-textual
nature of its own witness’s festimony? Is it not rather a benefit to Local 731 that the Arbitrator
accepted everything Mr. Stewart said regarding the grievance process extensions as true in her
Opinion?® Mr. Stewart’s *understanding of what the City conveyed,” Opp’n at 6, was presented
under oath on behalf of Local 731 and at Local 731°s election. Mr. Stewart, and therefore Local
731, agreed it was his “understanding that those extensions were sought for more time to look at
the [substantial allegations made by Local 731 in the grievance].”” Mot. at 8 (quoting Mot., Ex. B
at 44). It is odd that Local 731 is impliedly diminishing the credibility of its own witness that it is

apparently eager to present before the Board at a potential hearing if the City’s Motion is denied.?

2 The Arbitrator did not accept all of Mr. Stewart’s testimony as true in her Opinion and therefore
impliedly made a credibility determination on this point. At arbitration, Mr, Stewart also alleged
that SPPA accepted a bribe (specifically a “quid pro quo,” Tr. Day 3, p.41) from the City in order
for SPPA to vote to ratify the medical necessity review at 25 visits, Without detailing his allegation,
the Arbitrator determined that neither union member of the GHCC “operated under the sway of
the City in general, or with regard to the issues raised by [Local 731],” demonstrably rejecting the
allegation of bribery and the veracity of Mr, Stewart’s testimony on that topic. Op. at 29. There
was no reason why Mr. Stewart could not have explained Local 731’s equally baseless theory that
the GHCC vote was delayed so that the City could use the Police Chief as a non-voting Vice Chair
to sway the GHCC when he was asked why the City requested an extension. See Compl. 1 35. But
Mr. Stewart did not, and the Arbitrator—in that instance—believed the testimony he chose to give.

* Local 731 further claimed the Arbitrator’s reference to Mr. Stewart’s testimony is a “brief
procedural notation,” not a factual finding, but it is provided under the section “Background and
Factual Findings on the Merits.” Op. at 9, 17 (emphasis added). Further, this atlempt at
distinguishment is irrelevant, given that ali is require for deferment is that the Arbitrator was

(Footnote continued)
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And while Local 731 decries the Arbitrator’s factual finding regarding why the City’s
extensions were requested as made ““in passing” and resulting from “limited testimony,” Opp’n at
5-6, Local 731 does not address the Arbitrator’s ultimate determination in the Opinion (not factual
findings section), clearly based on multiple witnesses from the City and Local 731, that there is
“no indication,” or no evidence, that the City coerced the GHCC in any way:

Along the way, each area of concem raised by the Union was discussed at various
Committee meetings beginning in or about December 2023, as well as during the
workshop. These discussions occurred in the presence, and with the participation,
of the full Committec. As reflected in the record, along with Local 731, the other
two member unions were consistent, active and competent participants on the
Committee. The unions’ representatives provided input, raised challenges, brought
questions and concerns to the fore, and were deliberative when taking action on
issues under consideration. There is no indication the Committee operated
under swav of the City in general, or with regard to the issues raised by the
Union. Yet, even in this context, no other Committee member determined benefits
had been changed in violation of the Collective Bargaining Agreement. This is
particularly salient in light of the fact that OE3 and SPPA had made efforts to
determine whether any of their members had experienced any adverse impacts
following the implementation of the Plan Document, and reported no concemns.

Op. at 28 {emphasis added). This finding of the Arbitrator is detailed and relevant. Local 731 does
not challenge this portion of the Arbitrator’s decision as being inapplicable or unsubstantiated, and
it directly contradicts Local 731’s core allegation from the Group Health claim: that the City
atternpted to “sway SPPA’s vote” or “pressure the SPPA member of the GHCC” at any time.
Compl. 1 35, 45. Therefore, the factual record presented to the Arbitrator clearly was presented
“generally with the facts relevant to resolving the [alleged] unfair labor practice,” I4FF Local
4068, Item #833 at 7, and Local 731 “has not shown that the arbitrator was lacking any evidence
relevant to the determination of the nature of the obligations imposed by the ... [CBA] and” the
bad faith claim. Ofin Corp., 268 NLRB at 576. *Thus the evidence before the arbitrator was
essentially the same evidence necessary for determination of the merits of the unfair labor practice

charge.” Id. The overlapping of the evidence for these matters is irrefutable, and the Group Health

presented generally with the relevant facts. The stylistic decisions on how an Arbitrator drafts
their Opinion has no bearing on the deferment aralysis.

10
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regarding the City’s conduct throughout the remainder of the Force Hire negotiations, which
culminated in both parties ratifying an agreement in October 2025. Local 731 does not identify
any case law justifying its position that, after a long and successful negotiation resulting in a signed
agreement, one disagreement over one term during the process could constitute bad faith. And it
does not—it constitutes negotiation. The City therefore urges the Board to dismiss this claim cn
any of these three independent bases.

1. Given Basic Nevada Contract Principles, Local 731 Cannot Prove the
Parties Agreed on an Amendment to the CBA.

Local 731 cannot produce sufficient facts to demonstrate there was a meeting of the minds
between it and Chief White such that the parties agreed to incorporate “a specific number of
refusals of Force Hires per sixth month period” into the CBA, Compl. { 14, simply by stating a
verbal agreement occurred during negotiations on September 4, 2024. This is a legal issue
appropriate for a motion to dismiss, not a question of fact for the Board to address at the hearing.
Oberstein v. Live Nation Ent., Inc., 60 F.4th 505, 517 (9th Cir. 2023} (“Although mutual assent is
generally a question of fact, whether a certain set of facts is sufficient to establish a contract is a
question of law.”).* Per uncontested Nevada case law, “preliminary negotiations do not constitute
a binding contract unless the parties have agreed to all material terms.” May v. Anderson, 121 Nev.
668, 672, 119 P.3d 1254, 1257 (2005) (emphasis added). And in Nevada, an agreement requires
mutual consent, which *is determined under an objective standard applied to the outward
manifestations or expressions of the parties.” Alter v. Resort Props. of Am., 130 Nev. 1148, *2
(2014) (unpublished) (citation omitted); Terry v. Lamont’s Wild W. Buffalo, LLC, 544 P.3d 237,

4 Local 7317s two case cites are not to the contrary. Las Vegas v. Las Vegas Peace Officers Ass'n,
Case No. 2019-016, Ttem No. 851 at 1 (Sept. 27, 2019) details a complaint that alleges a tentative
agreement (a written, signed agreement) was withdrawn and the City disputed whether it was
withdrawn. This case did not involve the Board questioning whether the Complaint successfully
alleged an agreement occurred. Operating Eng'rs Local 3 v. Incline Vill. Gen. Improvement Dist.,
Case No. 2020-012, liem No. 864 at 2 (June 2, 2020) merely stands for the proposition that factual
disputes go to hearing, not that the Board’s analysis there demonstrates there is a factual dispute
here. This is not a factual dispute here—based upon the Complaint’s allegations, this is a question
of law presented to the Court, subject to review on a Motion to Dismiss.

12
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*2 (Nev. 2024) (unpublished) (citing Restatement (Second) of Contracts § 19 (Am. L. Inst. 1981)).
To sufficiently allege mutual assent, Local 731 must allege an “outward manifestation”
demonstrating as such.

But the Force Hire claim does not do so. The only “outward manifestation” of mutual asset
alleged was reference to a draft MOU that, by the very allegations in this Complaint, did nof show
agreement on including the frequency of Force Hires in the CBA, while still agreeing to amend
other parts of the CBA. Compl. Y 18. Under Nevada Law, Local 731 therefore failed to allege
sufficient facts to show an “outward manifestation” of mutual assent on the specific incorporation
of Force Hire limits into the CBA between September 4 to September 6 that could be repudiated
in the draft MOU. “The parties’ outward manifestations must show that the parties all agreed upen
the same thing in the same sense, and [i]fthere is no evidence establishing a manifestation of assent
to the same thing by both parties, then there is no mutual consent to contract and no contract
formation.” Godun v. JustAnswer LLC, 135 F.4th 699, 712 (9th Cir. 2025) (cleaned up). The claim
instead details a discussion intended to produce an agreement in writing, resulting in a draft MOU
that proposed to incorporate multiple terms into the CBA but did not incorporate the Force Hire
limit into the CBA. Compl. §§14—18. Local 731 contends it did not initially agree with that MOU
term on September 6, but admits that it ultimately did accept that specific term on November 4,
2024, See Ans. to Am. Cross-Compl., 9 52 (“Local 731 admits that on or about November 4, 2024,
it provided a qualified acceptance to amending the SOP to make the SOP as it relates to Force
Hires unchangeable for two years ....”). By all “outward manifestations” alleged in the Complaint,
Local 731 does not demonstrate there was mutual assent on incorporating Force Hire limits into
the CBA on September 4, which is insufficient to state a claim under Nevada law and this claim
must be dismissed.

Local 731 in its Opposition simply restates “the parties reached an agreement,” Opp’n at
11, the City provided a writing that did not include a portion of the agreement, Compl. 118, and
contends that statement “is more than sufficient” at the pleading stage, citing no case law, Opp’n
at 8. By law, it is not, Two paries providing conflicting testimony disagreeing about whether an

oral agreement was reached demongstrates there was no mutual assent. Cf. JB Carter Enfers., LLC

13




O e ~d B th B W b e

3NNNI—-I—-I—-|—I—-|—|—|—|—J—|
W = 2 N o =] SN2 ot da W e = &

24
25
26
27
28

v. Elavon, Inc., No.23-16142,2025 WL 17112, at *2 (9th Cir. Jan. 2, 2025) (“The parties presented
conflicting testimony about whether there was a firm understanding that [defendant] would
provide [services] by a particular date. The district court did not clearly err in finding that [plaintiff]
failed to prove a meeting of the minds by a preponderance of the evidence.”). Furthermore, when
there is a later MOU draft, still maintaining the Force Hire limits in policy not the CBA, that Local
731 admits it accepted, Ans. 1o Am. Cross-Compl. § 52, the Supreme Court states “neither party
can abandon that instrument ... and resort to the verbal negotiations which were preliminary to its
execution. ... [A]ll previous verbal statements are merged and excluded when the parties assent to
a wrilten instrument as expressing the agreement.” Merchants’ Mut. Ins. Co. v. Lyman, 82 U.8.
664, 67071 (1872). The remaindcr of Local 731’s argumentation regarding alleged repudiation
and such repudiation constituting bad faith flows from whether Local 731 successfully alleged an
agreement occurred, Under Nevada law, it did not and the claim should be dismissed.?

2. Local 731’s Counsel and Witness Argued the MOU Discussion was a
Contract Negotiation—Meaning a Written Agreement Was Required.

The City presented transcribed Arbitration testimony from Local 731’s witness (also
proffered in this matter) and its counsel (also in this matter) arguing before the Force Hire
Arbitrator that the September 4 discussion was a contract negotiation under NRS 288. In

Opposition, Local 731°s counsel now states instead that the September 4 discussion “was convened

5 Local 731 also contends that the City’s explanation of the Group Health Arbitrator’s credibility
determination of potential witness Mr. Jackson requires the Complaint be given a hearing for the
Board to make a credibility determination. First, Local 731 admits that the Arbitrator found Mr.
Jackson not credible through nonresponse to this argument. Polk, 126 Nev. at 185, 233 P.3d at 360
(collecting cases). Second, the City is not asking for the Board to make a credibility
determination—it is asking the Board to accept the Arbitrator’s determination. Neither case cited
by Local 731 indicate that the Board is rejecting the arbitrator ’s determination on credibility, and
both indicate the parties were asking the Board to make a determination in the first instance. Las
Vegas Peace Officers Ass'n, Item No. 851 at 1-2; Incline Vill. Gen. Improvement Dist., ltem No.
864 at 2. Further, a credibility determination as to Mr. Jackson is unnecessary to reach a dismissal
here, given two parties providing conflicting testimony disagreeing about whether an oral
agreement was reached demonsirates there was no mutual assent. See JB Carter Enters., LLC,
2025 WL 17112, at *2. Even if Mr. Jackson could theoretically be deemed credible by the Board
at a later hearing, Local 731 cannot establish an oral agreement through his testimony.

14
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A [Local 731 Witness Vice President Szopa). There is — it’s - the beginning of September
2023, we — myself and then-president — Vice President Jackson met with —

Q. Was it 2023 or 20247

A. 2024. I apologize. Met with Fire Chief Walt White and Division Chief Derek Keller
specifically regarding ambulance staffing and force hire language for cur contract [....] We
discussed it back and forth --

MR. CROSBY [City Outside Counsel]: This is an attempt to resolve a grievance, nota

negotiation, as recognized under Nevada Revised Statute 288.
MR. VELTO: I -- 1 disagree. This was a negotiation.

THE ARBITRATOR: This was not negotiations for a contract provision?
THE WITNESS: It was for an MOU, which, to mv understanding. is an amendment

to the -,
THE ARBITRATOR:- Well, put it in, and it'll be argued in the briefs. Go ahead.
THE WITNESS:: Okay. So having not had a lot of time in unior, I would -- to me, it scems

like that was a -- it was a discussion back and forth on provisions in that MOU, which

to me, at a very basic level, seems like a negotiation to me. That agreement was reached
between the two parties, myself and Vice President Jackson and Chief White, and we had
handshake agreements that that was the MOU that was going to be submitted moving

forward at that moment.

Mot., Ex. C at 47—49. Local 731°s counsel now argues in this Opposition that he did not “assert
that the meeting was a successor CBA negotiation,” but at arbitration he clearly did wherein he
stated he “disagree[d]” when Mr. Crosby stated the September 4 discussion was not a negotiation
“recognized under NRS 288,”—meaning Mr. Velto was explicitly asserting that the discussion
was a CBA negotiation governed by NRS 288, Therefore, NRS 288.150(1) would apply: “every
local govemnment employer shall negotiate in good faith .... If either party so requests, agreements
reached must be reduced to writing,” hence the FY25 Ground Rules requiring agreements in
writing. Local 731 counsel also contends in Opposition that wilness Mr. Szopa was clarifying that

it was “a grievance negotiation, not a successor CBA bargaining session.” Opp’n at 10. But Mr.

16
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Szopa is clearly supporting his counsel’s legal argument in his bolded statements above—the only
logical completion of his sentence is that “It was for an MOU, which, to my understanding, is an
amendment to the [CBA],” Mot., Ex. C at 49, as an attempt to respond to the arbitrator’s question
and support his counsel’s clear prior statement that this was “a negotiation for a contract
provision,” not simply a grievance resolution. /d

The FY25 successor CBA negotiation was ongoing during the Force Hire discussion.
Opp’n at 10. The mutually adopted FY25 Ground Rules requiring “tentative agreements ... in
writing” applied to CBA negotiations. Mot., Ex. D at 2. Local 731°s counsel and main witness for
this particular meeting on behalf of Local 731 both argued in transcribed and swom arbitration
testimony that the Force Hire negotiation discussion was an NRS 288-covered CBA negotiation.

This establishes that the Ground Rules applied and the parties—consequently. pursuant to the

Ground Rules—produced an MOU in writinu to reduce the avreed points to a writing. which did

not include the Force Hire limits that Local 731 claims were orally aureed to. Compl. § 18. Local

731 ultimately accepted incorporating those limits into policy only in a later draft MOU. Ans. to
Am. Cross-Compl. Y 52. Local 731°s assertion in its Complaint that the parties reached an

“agreement” that the City later repudiated is legally incorrect, as no written ayreement occurred

that ihe City could have theoreticallv repudiated. Thus, the claim should be dismissed. See Widett

v. Bond Est., Inc., 79 Nev. 284, 286, 382 P.2d 212, 213 (1963) (“As the evidence may reasonably
be viewed to disclose the parties® intention that there would be no enforceable contract until a
written agreement was finally signed, their rights and duties are fixed by the final written
agreement. Their preceding negotiations, in legal contemplation, became merged therein....");
Reno Mun. Emps. Ass’n vs. City of Reno, Case No. A1-045326, Item #93 at 2 (Jan. 11, 1980)
(“[t]he Board finds no evidence of a written and initialed agreement concerning the issue of”
implementing the Force Hire limits into the CBA—despite written agreement to other proposed

changes to CBA, it “therefore concludes that no agreement was reached ... on that subject™).

3. The Conduct of the Parties Throughout the Force Hire Grievance As a
Whole Does Not Demonstrate Bad Faith.

Even if the Board declines to dismiss the Force Hire claim under the two scparate bases
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discussed above, Local 731°s bad faith claim is still based on 2n alleged “single isolated incident”
in the course of years of negotiation, which is legally insufficient as a matter of law to show bad
faith. Local 731 first contends that * the City’s ‘single incident’ argument is legally and logically
incorrect.” Opp’n at 9. But the City’s position is not mere argument, it is the assertion of binding
analogous Board precedent. In evaluating an allegation of bad faith bargaining due to cancelled
negotiation meetings, the Board opined “{a] charge that one party has failed to bargain in good
faith does not turn on a single isolated incident; rather the Board looks at the totality of conduct
throughout the negotiations 1o determine ‘whether a party’s conduct at the bargaining table
evidences a real desire fo come into agreement.’” City of Reno v. Reno Police Protective Ass'n,
Case No. A1-046096, Ttem No. 790 at 5 (No. 27, 2013) (quoting Int I Brotherhood of Electrical
Workers, Local 1245 v. City of Fallon (“Local 1245}, Case No. Al-045485, Item No. 269 at 5
(1991) (“it is not any one act, but rather the totality of the City's conduct throughout the
negotiations™ that the Board reviews for bad faith)). The Board in Local 1245 explained “[t}he
‘totality of conduct’ doctrine generally stems from the Decision in NLRB vs. Virginia Eleciric &
Power Co., 314 1U.8. 469, 9 LRRM 405 (1941).” [tem No. 269 at 5.

Here, Local 731 does not dispute the City’s recitation of the events that occurred during
the remainder of the Force Hire negotiations and does not dispute that the City and Local 731 have
reached an agreement on Force Hires without any additional claims of bad faith from Local 731
during the remainder of the negotiation—rather, its Vice Presidents spoke at City Council about
their appreciation for the City during the negotiation. Mot. at 18. It is absurd for Local 731°s Vice
Presidents to publicly praise the negotiation process upon approval, then tum around and allege
bad faith based on allegations surrounding one single term within the negotiation and ultimately
agreed-to resolution. The “totality of the circumstances™ could not possibly yield a finding of bad
faith against the City, even if Local 731 misinterpreted a single discussion during those
negotiations. Local 731's contention that the Board does recognizes the “withdrawal of accepted
offers” as an “indicator of bad faith,” Opp’n at 8 (emphasis added), cites a case where the Board
identifies a long list of items to explain “signs of bad faith bargaining may include’ the withdrawal

of accepted offers, plural. Washoe Cnty. Sch. Dist. v. Washoe Sch. Principals’ Ass’n, Case No.
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2023-024 and 2023-031, Iiem 895 at 4 (Mar. 29, 2024). This caselaw still conforms with the
Board’s approach of needing the “totality of the circumstances,” or more than a “single isolated
incident” of a single withdrawn offer to demonstrate bad faith. /d, Local 731 fails to provide any
law to refute that legal principle. All the other cases that Local 731 cites as applying the proposition
that one withdrawn ofTer constitutes bad faith involve a party refusing to honor an entire negotiated
agreement, not a single term a party refused to tentatively agree to (out of many agreed-to terms)
during a negotiation process. See H.J. Heinz Co. v. N.L.R.B., 311 U.S. 514, 526 (194 1) (addressing
a “refusal to honor, with his signature, the {entire] agreement [the employer] ha[d] made with a
labor organization™); Perrigo New York, Inc. & Loc. 210, Int’l Bhd. of Teamsters, No. 02-CB-
258980, 2023 WL 3245159 (May 3, 2023) (“The counsel for the General Counsel alleges that the
Respondent violated section 8(b)(3) of the Act by refusing the charging party employer’s request
to sign the 2018-2022 conformed CBA.”).” Repudiation of an entire agreement consequently
repudiates all the prior tentative agreements incorporated therein (ergo, agreements plural).

There unsurprisingly are no cases affirming Local 731°s absurd pasition that disagreement
over a single term in the course of a negotiation, culminating in a signed agreement, could possibly
constitute bad faith, With the Group Health claim deferred, the fact that Local 731°s remaining
claim only makes one allegation of bad faith behavior in the course of years of Force Hire
negotiations demonstrates it is legally insufficient to demonstrate that the “totality of the City’s
conduct throughout the negotiations” demonstrated bad faith, therefore lacks probable cause to
state a claim and should be dismissed. Local {245, Ttem No. 269 at 5. That silence demonstrates
“there is a lack of sufficient facts to give rise to a justiciable controversy, [meaning] there is also

a lack of probable cause™ for the instant complaint. Nev. Sers. Emp. Union v. Clark Cnty. Water

7 Interestingly, Local 731 implores the Board to look at cases negotiating the CBA as reasons to
decide this particular negotiation should constitute bad faith. But it is the written requirements for
the applicable CBA process in the Ground Rules that Local 731 does not want to apply here. Local
731 cannot demand the benefits of the CBA process (to claim that because repudiating an entire
negotiated CBA is bad faith, then disagrecing on one contract term in an MOU is too) but then say
that the CBA negotiation Ground Rules do not apply to this process (despite the parties proceeding
according to those ground rules by producing a writing).
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Reclamation Dist., Case No. 2024-030, Item #9065 at 1 (Dec. 17, 2024), Thus, the unsubstantiated
single incident of purported bad faith is insufficient to support this claim, and it must be dismissed.
VA CONCLUSION

The Board has all the information it needs to dismiss this case and make room in its
calendar for cases of statewide significance. The Group Health Arbitrator made clear factual
findings and conclusions of law finding that the City did not take action to sway the GHCC and
that the GHCC conducted its own analysis to come to the.conclusion ratifying the medical
necessity review at 25 visits, nullifying Local 731°s Group Health claim in this matter, and that
second claim should therefore be deferred. Nevada law requiring an “outward manifestation” to
show mutual assent sufficient to allege an agreement establishes that Local 731 cannot rely on an
alleged verbal agreement contradicted by a writing to legally allege an agreement under its Force
Hire claim. The Force Hire arbitration testimony further demonstrated that Local 731’s counsel
and witness both argued that the Force Hire negotiation was a CBA negotiation under NRS 288,
meaning that the in-force FY25 Ground Rules at the time applied and an agreement was not
“reached” until the parties agreed to a writing. Local 731°s first claim is therefore legally
insufficient to claim an agreement ocourred. The first claim should be dismissed.

Respectfully submitted this 5th day of January, 2026.

WESLEY K. DUNCAN
Sparks City Attormney
By: //Jessica L. Coberly
JESSICA L. COBERLY
Attorneys for Respondent City of Sparks
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